
IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

IN RE DIET DRUGS
(PHENTERMINE/FENFLURAMINE/
DEXFENFLURAMINE) PRODUCTS
LIABILITY LITIGATION

MDL No. 1203

This document relates to:

SHEILA BROWN, et al. v. AMERICAN
HOME PRODUCTS CORPORATION

)

)

)

)

)

)

)
Civil Action No. 99-20593

WYETH’S MEMORANDUM IN SUPPORT OF ITS MOTION
TO HOLD CLASS MEMBER LANNA J. NUSTAD AND HER COUNSEL

IN CONTEMPT OF PTO 3503

Wyeth is compelled to return to the Court for further emergency relief in the

matter of Lanna J. Nustad’s Intermediate Opt Out case pending in Upshur County, Texas.

Regrettably, this is not the first time Wyeth has been forced to seek the Court’s

intervention to ensure compliance by the plaintiff and her counsel with the Court’s

orders.1  Wyeth now is seeking relief because plaintiff’s counsel, Douglas Monsour,

made statements during voir dire that violate the Court’s order barring any statement or

argument “ related directly or indirectly to:  (a) punitive, exemplary or multiple damages,

however described; [or] … (d) Wyeth’s profits, size or financial condition.”   PTO 3503.

In those comments, as discussed further below, Mr. Monsour dwelt at length and in detail

on the size of the law firm and the number of lawyers representing Wyeth at trial – an

indirect but obvious way of telling the jury about Wyeth’s own size and financial

resources.  In the same connection, Mr. Monsour also told the jury that Wyeth’s lead trial

counsel, Dan Webb, has also represented “Big Tobacco”  in litigation and General

                                                
1 This case, which is now in trial in the Texas state court, is the subject of PTOs 3490 and
3503 and was the subject of Wyeth’s recent Emergency Motion For Further Injunction
And For Sanctions To Enforce PTOs 3490 and 3503 Against Class Member Lanna
Nustad And Her Counsel, filed on May 6, 2004.
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Electric in “a criminal price fixing case”  – another indirect but transparent effort to

inflame the jury against Wyeth by comparing it to the tobacco industry and to a corporate

defendant charged with criminal conduct.  To prevent further such efforts to inject

punitive-type arguments against Wyeth in this trial, the Court should enter an order

finding that these and similar arguments violate PTO 3503 and, therefore, are also barred

by the Settlement Agreement.

FACTUAL BACKGROUND

Voir dire in the Nustad case occurred on Monday, May 10, 2004. 2  During the

course of his questioning of the venire panel, plaintiff’s counsel Douglas Monsour spoke

at length about Wyeth’s counsel in the case – contrasting the number of lawyers, and the

size of one of the law firms, representing Wyeth with “ the only two lawyers who are

working on this case”  for the plaintiff.  Tr. of 5/10/04, at 37.  (A copy of the morning

session of the voir dire is attached hereto as Exhibit A.)  Thus, Mr. Monsour told the jury:

Wyeth has designated sixteen lawyers as trial court counsel
in this case.  They have a battlefield headquarters set up in
Longview, Texas right up the street from my office and I
think they’ve got thirty more there.  They’ve got law
offices in Washington, D.C., Houston, working on this with
lawyers full time and I’m scared to death.  And you know
why I’m scared to death, because I’m worried that she,
because she only has me, and I ain’ t that good, and Keith,
who’s better than me.  I’m worried that she’s going to be
outgunned and her rights are going to be impaired because
they got more lawyers.  Who here thinks that that’s a
legitimate concern?  Who here thinks that’s fair?

Id. at 37-38.  Mr. Monsour then went on to point out that Wyeth’s “ lead law firm is

Winston & Strawn out of Chicago,”  led by Dan Webb.  Id. at 38.  After identifying some

                                                
2 Despite persistent efforts, Wyeth did not obtain a transcript of the morning session on
May 10 until the evening of May 12.  A complete transcript of the proceedings on May
10 is still not available.
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of the Winston & Strawn lawyers by name, Mr. Monsour further informed the jury that

Winston & Strawn has “858 lawyers, offices in Geneva, London, Los Angeles, Chicago,

New York, San Francisco, and Washington, D.C., and Paris.  And I’m not – Mr. Webb, is

it Paris, France or Paris, Texas?”   Id.

After Wyeth’s objection to these tactics was overruled by the trial court, id. at 39-

40, Mr. Monsour completed his assault on Wyeth’s counsel.3  He told the jury:

The reason, the primary reason that I am concerned is – the
primary reason that I’m concerned, it’s not all the lawyers
that I’m really worried about, it’s Mr. Webb here.  He is
from Chicago.  He’s very very good.  He’s a much better
lawyer than I could ever dream of.  We all aspire to be Mr.
Webb as a lawyer, but only a few people get there.  He – he
has litigated some high profile cases.  I need to ask if you
know about it.  He prosecuted Admiral Poindexter in the
Iran-Contra Affair.  He defended General Electric in a
criminal price fixing case.  Then there was a case down
here in Texas.  He represented tobacco against the State
of Texas.  Anybody – I  think that was in Judge Fulsom’s
court in Texarkana.  Anybody know about that?  Okay.
They wrote an article about it in Business Week, I  don’ t
know if anybody read it, it’s called “ Can Dan Webb Pull
Big Tobacco Out of the Fire.”   Have you guys, has
anybody read that article?  Mr. Edwards, you read it.
Here’s what I ’m worried about, Mr. Edwards, I ’m
worried that Mr. Webb is going to pull Wyeth out of the
fire on this one, so that’s my concern.”

Id. at 42-43 (emphasis added).  Later in the day, the trial court overruled Wyeth’s motion

for a mistrial based on these prejudicial statements.

Wyeth was unable to obtain the relevant portion of the trial transcript from the

court reporter until the evening of May 12.  Wyeth, therefore, refrained from filing this

motion until it could obtain that transcript because of the importance of verifying the

                                                
3 Mr. Monsour’s excessive flattery does not disguise the real point of his comments – i.e.,
that he wants the jury to believe he is being “outgunned.”   Id. at 38.
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precise content of Mr. Monsour’s statements in voir dire.  The transcript, indeed,

confirms that Mr. Monsour’s statements violate PTO 3503’s proscriptions.

ARGUMENT

PTO 3503, among other things, enjoins the plaintiff and her counsel from making

statements or arguments at trial that relate “directly or indirectly to:  (a) punitive,

exemplary or multiple damages, however described; [or] … (d) Wyeth’s profits, size or

financial condition.”   As the Court has held in related orders, this injunction gives effect

to the Settlement Agreement’s prohibition on IOO plaintiffs seeking punitive, exemplary,

or any multiple damages by barring the use of evidence and argument that “have the sole

or predominant purpose of inflaming the jury to punish Wyeth.”   PTO 2828,

Memorandum, at 4-5.  Mr. Monsour’s foregoing statements about Wyeth’s counsel

violated this prohibition in a number of related ways.

As a general matter, Mr. Monsour’s comments about the number of lawyers

representing Wyeth, and about the size and numerous offices of Winston & Strawn, have

no bearing on any legitimate issues in this IOO case.  That information, of course, is

relevant neither to Wyeth’s liability nor to the causation and damages issues in the case.

Nor could Mr. Monsour’s disclosure of that information uncover potential juror bias;

indeed, if anything, his comments appear designed to incite bias against Wyeth.  Since

his comments were not relevant to legitimate issues, they could have only one true

purpose – to “ rile up”  the jury against Wyeth by building up an image of a vast army of

lawyers arrayed on its behalf against the plaintiff.  This alone makes Mr. Monsour’s

comments improper under PTO 3503.

Mr. Monsour’s violations of PTO 3503 do not stop there, however.  More

specifically, Mr. Monsour’s repeated reference to the number of lawyers and size of the

law firm representing Wyeth conveys indirectly, yet clearly, to the jury that Wyeth itself

must be very large.  Mr. Monsour’s meaning could not be more obvious:  Only a very
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large, rich company could afford to employ so many lawyers, such a large firm, and such

renowned lawyers as Dan Webb.  This in itself violates the prohibition on statements and

arguments relating “directly or indirectly to …. Wyeth’s profits, size or financial

condition.”   PTO 3503 (emphasis added).

In addition, Mr. Monsour’s association of Wyeth’s counsel, Mr. Webb, with “Big

Tobacco”  and General Electric’s criminal defense was a thinly disguised effort to

compare Wyeth with those other clients of Mr. Webb.  Indeed, Mr. Monsour made the

comparison directly when he expressed concern that “Mr. Webb is going to pull Wyeth

out of the fire on this one,”  just as he had reportedly done for “Big Tobacco.”   It is no

secret that the tobacco industry has been widely vilified for alleged wrongdoing and harm

to public health.  There is no conceivable purpose for having juxtaposed Wyeth with “Big

Tobacco,”  especially in the context of a lawsuit against the State of Texas, except to

attempt to suggest that Wyeth’s conduct in these cases is comparable to the conduct of

the tobacco industry – and therefore deserving of punishment.  Any such suggestion or

argument, whether direct or indirect, is of course enjoined by PTO 3503.

For the foregoing reasons, the Court should find that the plaintiff and her counsel

have violated PTO 3503 and enter appropriate relief for Wyeth.

RELIEF REQUESTED

The statements made by Mr. Monsour in voir dire cannot be undone.  Wyeth has

now been severely prejudiced in the eyes of the jury and made to seem like “Big

Tobacco”  with its army of lawyers in their “battlefield headquarters.”   No curative

instruction would be adequate to “unring the bell.”   Indeed, to remind the jury of Mr.

Monsour’s remarks about Wyeth’s counsel would only make matters worse.

Accordingly, Wyeth believes it would be appropriate to enjoin the trial from proceeding

until a new, untainted jury is empanelled.  Nevertheless, given the Court’s previously

stated reluctance to enjoin ongoing trials, Wyeth requests in the alternative that the Court
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enter an order (1) holding that the plaintiff and her counsel have violated PTO 3503 for

the reasons identified above and (2) specifically enjoining any future statements and

arguments of the same or similar nature by plaintiff and her counsel.  While such an order

would not remove the prejudice Wyeth has already suffered, it would at least prevent the

plaintiff and her counsel from employing the same tactics during the remainder of the

trial.

CONCLUSION

For the reasons stated herein, Wyeth respectfully requests that the Court grant

Wyeth’s motion finding the plaintiff and her counsel in civil contempt of PTO 3503 and

enter the proposed order filed herewith.

Respectfully submitted,

/s/ Donald R. Gordon
Peter L. Zimroth
ARNOLD & PORTER LLP
399 Park Avenue
New York, NY  10022
(212) 715-1000

Steven G. Reade
M. Sean Laane
Donald R. Gordon
ARNOLD & PORTER LLP
555 Twelfth Street, N.W.
Washington, D.C.  20004
(202) 942-5000

Michael T. Scott
Paul B. Kerrigan
REED SMITH, LLP
2500 One Liberty Place
1650 Market Street
Philadelphia, PA  19103-7301
(215) 851-8100

ATTORNEYS FOR WYETH
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WYETH’S MOTION TO HOLD CLASS MEMBER LANNA J. NUSTAD
AND HER COUNSEL IN CONTEMPT OF PTO 3503

Wyeth hereby moves the Court to hold class member Lanna J. Nustad and her

counsel in contempt of PTO 3503, for the reasons set forth in the accompanying

memorandum.  Because the underlying Intermediate Opt Out case is currently in trial in

Texas state court, and Wyeth’s rights under the National Class Action Settlement

Agreement have been violated and are threatened with further violation as the trial

progresses, Wyeth respectfully requests expedited consideration of this motion by the

Court.  Wyeth also respectfully requests that the Court enter an order in the form attached

hereto.

Respectfully submitted,

/s/ Donald R. Gordon
Peter L. Zimroth
ARNOLD & PORTER LLP
399 Park Avenue
New York, NY  10022
(212) 715-1000



Steven G. Reade
M. Sean Laane
Donald R. Gordon
ARNOLD & PORTER LLP
555 Twelfth Street, N.W.
Washington, D.C.  20004
(202) 942-5000

Michael T. Scott
Paul B. Kerrigan
REED SMITH, LLP
2500 One Liberty Place
1650 Market Street
Philadelphia, PA  19103-7301
(215) 851-8100

ATTORNEYS FOR WYETH

Dated:  May 14, 2004
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[PROPOSED] PRETRIAL ORDER NO. _____

The Court having considered Wyeth’s Motion To Hold Class Member Lanna J.

Nustad And Her Counsel In Contempt of PTO 3503 (“Motion”), and the parties’

submissions and arguments with respect thereto,

IT IS HEREBY ORDERED that Wyeth’s Motion is GRANTED; and

IT IS FURTHER ORDERED that the Court finds Lanna J. Nustad and her

counsel, Douglas Monsour, to be in civil contempt of PTO 3503 for the reasons set forth

in the Motion; and

IT IS FURTHER ORDERED that Lanna J. Nustad and her counsel are hereby

further ENJOINED from introducing any evidence, making any statement before or

argument to the jury, related directly or indirectly to the number of lawyers representing

Wyeth, the size of any law firm representing Wyeth, the number or location of offices of

such law firms, or the identity of any other clients represented by those lawyers or law

firms; and

IT IS FURTHER ORDERED that Wyeth shall deliver forthwith a copy of this

order to the state court trial judge.

SO ORDERED this _____ day of May, 2004.

                                                                        
Harvey Bartle, III
United States District Judge



CERTIFICATE OF SERVICE

The undersigned hereby certifies that true and correct copies of Wyeth’s Motion

to Hold Class Member Lanna J. Nustad and Her Counsel in Contempt of PTO 3503,

Wyeth’s Memorandum in Support of its Motion to Hold Class Member Lanna J. Nustad

and Her Counsel in Contempt of PTO 3503 and Proposed Order, were served this 14th

day of  May, 2004 by Federal Express Overnight Delivery and by Hand Delivery upon:

Douglas Monsour
Sloan Monsour, P.C.
101 East Whaley Street
P.O. Drawer 2909
Longview, TX 75606

Keith Jensen
Law Office of Keith Jensen, P.C.
514 East Belknap
For t Worth, TX 76102

and by first-class mail, postage prepaid, upon all other counsel required to be served by

Pretrial Order No. 19 (the names of whom appear on the attached service list).

/s/ Donald R. Gordon
Donald R. Gordon

Dated: May 14, 2004



Arnold Levin, Esquire
Levin, Fishbein, Sedran & Berman
510 Walnut Street
Suite 500
Philadelphia, PA 19106
Co-Chair  of Plaintiffs'  Management Committee

John J. Cummings, III, Esquire
Cummings, Cummings & Dudenhefer
416 Gravier Street
New Orleans, LA 70130
Co-Chair  of Plaintiffs'  Management Committee

Stanley M. Chesley, Esquire
Waite, Schneider, Bayless, Chesley Co., L.P.A.
1513 Central Trust Tower
One West Fourth Street
Cincinnati, OH 45202
Co-Chair  of Plaintiffs'  Management Committee

Ms. Deborah A. Hyland
Plaintiffs' Management Committee
Constitution Place
325 Chestnut Street, Suite 200
Philadelphia, PA 19106
Co-Chair  of Plaintiffs'  Management Committee

Michael T. Scott, Esquire
Reed Smith LLP
2500 One Liberty Place
1650 Market Street
Philadelphia, PA 19103-7301
Liaison Counsel for  Fenfluramine/Dexfenfluramine Defendants

Edward W. Madeira, Jr., Esquire
Pepper Hamilton LLP
300 Two Logan Square
Philadelphia, PA 19103-2799
Liaison Counsel for  Phentermine Manufacturers &  Suppliers

Peter G. Resnick, Esquire
McDermott, Will & Emery
28 State Street, 34th Floor
Boston, MA 02109-1775
Co-Lead Counsel for  Phentermine Defendants



Edward S. Weltman, Esquire
Goodwin Proctor LLP
599 Lexington Avenue, 30th Floor
New York, NY 10022
Co-Lead Counsel for  Phentermine Defendants












































































































