IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

IN RE DIET DRUGS (Phentermine/ )
Fenfluramine/Dexfenfluramine) ) MDL DOCKET NO. 1203

PRODUCTS LIABILITY LITIGATION )

THIS DOCUMENT RELATES TO:

SHEILA BROWN, et al. CIVIL ACTION NO. 99-20593

Plaintiffs,
V.

AMERICAN HOME PRODUCTS
CORPORATION,

Defendant.

CLASS MEMBERS' MOTION TO DISCHARGE TRUSTEES OF
THE AHP SETTLEMENT TRUST

For the reasons set forth in the accompanying Affidavit of Denise A. Rubin, the

exhibits annexed thereto and the facts and legal authorities set forth in the annexed
Memorandum of Law, the undersigned, counsei for ciaimants, hereby serve and file the
within MOTION TO REMOVE THE AHP SETTLEMENT TRUST BOARD OF
TRUSTEES, i.e., Alison Overseth, Senator Chris Harris, Dr. George Beller, Dr.
Rosemarie Robertson, Mr. Joseph Castle, The Hon. Dean Trafelet and The Hon.
Richard Cohen.

For alt of the foregoing reasons, Claimants who have filed “Green” Forms, "Blue’

Forms and “Pink” forms and similarly situated class members represented by the



undersigned attorneys, respectfully ask this Court to discharge the Trustees and to

grant such other and further relief as to the Court may seem just and proper.

Dated: Great Rjver, New York
July 2003

Respectfully submitted,

NAPOLI KAISER BERN & ASS TES, LLP
Attorneys far Class M

By: f///l/ﬁ

Derise A Rubin (DR-5591)
An Associate of the Firm

3500 Sunrise Hwy., Suite T207
Great River, NY 11739

/.

HARITON & BFANGELO,
Attorneys for Class

M4rio D'Angelo (MD/~ 7550)
A Member of the Firm

3500 Sunrise Hwy., Suite T207
Great River, NY 11739

FLEMING & ASSOCIATES, L.L.P.

Attorneys fm ers

Geordg M. Flgnhing (GF -7044)
A Member of the F|rm

1330 Post Oak Boulevard, Suite 3030
Houston, Texas 77056

Telephone (713) 621-7944

Fax (713) 621-9638



IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

IN RE DIET DRUGS (Phentermine/ )
Fenfluramine/Dexfenfluramine) ) MDL DOCKET NO. 1203

PRODUCTS LIABILITY LITIGATION

S’

THIS DOCUMENT RELATES TO:

SHEILA BROWN, et al. CIVIL ACTION NO. 99-20593

S e

Plaintiffs,
AFFIDAVIT
V.
AMERICAN HOME PRODUCTS
CORPORATION,
Defendant.

STATE OF NEW YORK )
)8.5.

COUNTY OF NASSAU )
DENISE A. RUBIN, being duly sworn, hereby deposes and says:

1. | am associated with the law firm Napoli, Kaiser, Bern & Associates, LLP,
attorneys for class member Claimants who have filed “Green” Forms, “Blue” Forms and
“Pink” forms, and similarly situated class members', as well as other class members, in

the above-captioned matter now pending before this Honorable Court.

" Including, but not limited to: Paula Ledwith, New York: Robin Picott, Virginia; Marvetta
Randolph, lllincis; Toni Wilson, Indiana; Gregory Heyeck, New Jersey, Dolores Irato, New Jersey; Gilles
Boisvert, New York; Michael Schuiman, New Yark; Leah Baier, West Virginia, Mary Corbin,
Pennsylvania; Linda Gregory, Pennsylvania; Martha Green, Texas; Joyce Lyons, Texas; and Dale

Strawn, Washington,



2. | offer this affidavit based on my personal knowledge and review of the files
maintained by this office for the prosecution of the claims herein, in support of class

rmembers’ motion for this Court’s order.

3. The accompanying Memorandum of Law is hereby incorporated by reference

as if fully set forth herein.
4. Annexed here are the following exhibits:

a. Deposition of Trustee Alison Overseth, Transcript excerpts, dated
November 1415, 2002;

b. Settlement Agreement excerpt; §§ VI A 3 and 4(a)

¢. Excerpt from PTO 1415 (pp. 60-61),

d. Trust Agreement

e. Robert A. Mitchell, Jr., Testimony excerpts November 14-15, 2002;
f. Thomas Florence Testimony excerpts, November 2002;

g. Jules Henshell, Esq. Letter of October 23, 2002;

h. Statement of Michael Fishbein, Esq., excerpt from Transcript of
May 20, 2003 Status Conference,

i. Statement of Andrew Chirls, Esq., excerpt from transcript of May
20, 2003 Status Conference;

i. Statement of Michael Fishbein, Esq., excerpt from Transcript of
February 27, 2003 Status Conference;

k. Affidavit of Robert Mitchell, September 23, 2002;
l. Reports of the AHP Settlement Trust; January-June 2003.

Draill gt

'DENISE A. RUBIN (DR-5591)

Sworn to befcre me this [8 th day

I
orf July,,2003 BETSY BARRANCO
| Notary I&ubl{;:h&ate of New York
d 0. 01BAGO43158
Notary Public Qualified in Richmand Coun

Conmitission Expires June 12, 20



UNITED STATES DISTRICT COURT FOR THE
EASTERN DISTRICT OF PENNSYLVANIA

_______________ S '
IN RE: DIET DRUGS (Phentermine/

Fenfluramine/ Dexfenfluramine) :

PRODUCTS LIABILITY LITIGATION : CIVIL ACTION 99-20593
THIS DOCUMENT RELATES TO: . Hon. Harvey Bartle

SHEILA BROWN, SHARON GADDIE,

VIVIAN NAUGLE, QUINTIN LAYER, and
JOBY JACKSON-REID, : DECLARATION OF SERVICE

Individually and all others similarly situated,
Plaintiffs,

-against —

AMERICAN HOME PRODUCTS
CORPORATION,

Defendants.
_____ . N X

DENISE A. RUBIN, an attorney duly admitted to practice in the State of New York and before the United

States Court of Appeals for the Third Circuit, hereby deciares that on July j&, 2003, I caused a true copy
of the CLAIMANTS’ AFFIDAVIT AND EXHIBITS IN SUPPORT OF THEIR MOTION TO

REMOVE THE AHP SETTLEMENT TRUST BOARD OF TRUSTEES to be served on the
following person(s) by e-mail and efectronically filed with the Court. These papers were also served via
certified mail on the persons listed in the annexed Certificate of Service.

Michael D. Schissel, Esq.
Armold & Porter, LLP

399 Park Avenue

New Yoirk, New York 10022

Email: Michael Schissel(aporter.com

Andrew A, Chirls Esq.
Wolf, Block, Schorr & Solis-Cohen, LLP
1650 Arch Street, 22nd Floor
Philadelphia, PA 19103

Email; achirls@wolfblock.com

Michael Fishbein

Levin Fishbein Sedran & Berman

510 Walnut Street, Suite 500

Philadelphia, Pennsylvania 19106
Email: mfishbein@ifsblaw.com

Denfse A. Rubin (DR-5591)



CERTIFICATE OF SERVICE

I hereby certify that a true and correct copy of the foregoing Notice of Motion, Affidavit
of Denise A. Rubin, Exhibits, and Memorandum In Support Of the Claimants’ Motion To
Remove the AHP Settlement Trust Board of Trustees, have been served on all attorneys of

record, as set forth below, on the

Gregory P. Miller, Esq.

MILLER, ALFANO & RASPANTI

1818 Market, Suite 3402
Philadelphia, PA 19103

Ph. (215) 972-6400

Fax 215-988-1478 or 215-981-0082

Alan Klein, Esq.

Hangley Aronchick Segal & Pudlin
One Logan Square, 27" Floor
Philadelphia, PA 19103

Ph. (215) 568-6200

Fax: (215) 568-0300

Mark W. Tanner

Feldman Shepherd & Wohlgelernter
1845 Walnut Street, 25" FL.
Philadelphia, PA 19103

Ph. (215) 567-8300

Fax: (215) 567-8333

Richard Lewis

Cohen Milstein Hausfeld Toll & Toll
1100 New York Avenue, NW
Washington, D.C. 20005-3934

Ph. (212) 408-4600

Fax (212) 408-4699

day of July 2003 via Certified Mail:

Andrew A. Chirls Esq.

Wolf, Block, Schorr & Solis-Cohen, LLP
1650 Arch Street, 22nd Floor
Philadelphia, PA 19103

Ph. (215)977-2472

Fax (215) 405-2572

J. Clayton Undercofler

Saul Ewing Remick & Saul
Centre Square West, 38" Floor
1500 Market Street
Philadelphia, PA 19102

Ph. (215) 972-7777

Fax (215) 972-7725

Karl E, Seib, Jr.

Patterson Belknapp Webb & Tyler
1133 Avenue of the Americas
New York, NY 10035

Ph. (212) 336-2000

Fax (212)336-2222

Richard Wayne

Strauss & Troy

The Federal Reserve Building
150 East 4 Street

Cincinnati, Oh 45202-4018
Ph. (513) 261-2120

Fax (513) 241-8259



Gene Locks

Greitzer & Locks

1500 Walnut Street, 20™ Floor
Philadelphia, PA 19102

Ph. (215) 893-3434

Fax (215) 893-3415

Orran L. Brown

BrownGreer, PLC

Riverfront Plaza, West Tower
601 E. Byrd Street, Suite 1400
Richmond VA 23219-4052

Amold Levin, Esq.

LEVIN, FISHBEIN, SEDRAN AND BERMAN
510 Walnut, Suite 500

Philadelphia, PA 19106

Ph. (215) 592-1500

Fax (215) 592-4663

John J. Cummings, III, Esq.
CUMMINGS, CUMMINGS & DUDENHEFER
416 Gravier

New Orleans, LA 70130

Ph. (504) 586-0000

Fax (504) 522-8423

Edward W. Madeira, Jr. Esq.
PEPPER HAMILTON, L.L.P.
1717 Arch, 34th Floor
Philadelphia, PA 19103

Ph. (215) 981-4353

Fax (215) 981-4307

Peter L. Resnik, Esq.
MCDERMOTT, WILL & EMERY
28 State, 34th Floor

Boston, MA 02109-1775

Ph. (617) 535-4000

Fax (617) 535-3800

Mr. Doug Sisk

AHP Settlement Trust

701 Market Street, Suite 5555
Philadelpha, PA 19101

Fax (215) 923-5217

Stanley M. Chesley, Esq.

WAITE, SCHNEIDER, BAYLESS, £T 4L
1513 Central Trust Tower
Cincinnati, OH 45202

Ph. (513) 621-0267

Fax (513) 621-0262

Dianne M. Nast, Esq.

RoDa & NasT, P.C. 801 Estelle Dr.
Lancaster, PA 17601

Ph. (717) 892-3000

Fax (717) 892-1200

Ms. Deborah A. Hyland

Plaintiffs’ Management Committee
325 Chestnut, Suite 200
Philadelphia, PA 19106

Ph. (215) 629-3919

Fax (215) 629-3998

Edward S. Weltman, Esg.
GOODWIN PROCTER, L.L.P.
599 Lexington Avenue
New York, NY 10022

Ph. (212) 956-1500

Fax (212) 956-3252

Michael T. Scott, Esq.

ReED SMmiTH, L.L.P.

1650 Market Street, Suite 2500
Philadelphia, PA 19103

Ph. (215) 851-8248

Fax (215) 851-1420



Sol H. Weiss, Esq.
ANAPOL SCHWARTZ WEISS

CoHaN FELDMAN & SMmALLEY, P.C.

1900 Delancey Place
Philadelphia, PA 19103
Fax (215) 735-2024

Peter L. Zimroth, Esq.
ARNOLD & PORTER
399 Park Avenue
New York, NY 10022
Fax (212) 715-1399

R. Eric Kennedy

Weisman Goldberg Weisman & Kaufman

1600 Midland Building
101 Prospect Avenue West
Cleveland, Ohio 44115
Ph. (216) 781-1111

Fax (216) 781-6747

Charles R. Parker, Esq.

HiLL, PARKER & ROBERSON, L.L.P.
5300 Memorial Dr., Suite 700
Houston, TX 77007

Fax (713) 868-1275

Ellen Presby

Baron & Budd, P.C.

The Centrum

3102 Qak Lawn Ave. Ste. 1100
Dallas, Texas 75219-4241

0 iibed

Defise A. Rubin (DR-5591)
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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

In Re: DIET DRUGS : MDL DOCKET NO.
(PHENTERMINE/FENFLURAMINE/: 1203
DEXFENFLURAMINE) PRODUCTS

LIABILITY LITIGATION

THIS DCCUMENT RELATES TO:
ALL ACTIONS

cRETIA BROWN, et al.  :
Plaintiffs,
vs.
WYETH (FORMERLY

AMERICAN HCME PRODUCTS

CORPORATION,
CIVIL ACTION NO.

Defendant. : 99-20593

Oral deposition <f ALISON
OVERSETH, taken pursuant to notice, at the Law
offices of Wolf, Block, Schorr and
Solis-Cohen, LLP., 1650 Arch Street, 22nd
Floor, Philadelphia, Pennsylvania 15103, on
Thursday, November 14, 2002, beginning at
approximately 4:30 p.m., before David Walsh,
Court Reporter-Notary Public, there being

present:

KNIPES-COHEN SPHERION
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ALISON OVERSETH
9

Q. I didn't write any of them down. It
you'd told me there were seven, I would have
tried to count. What do you do as trustee for

the trust?

A, We are the oversight or overseeing body

to the implementation cof the gettlement

agreement .
Q. And how do you go about deing that?
A, We initially familiarized ourselves with

rhe settlement agreement and with aspects of
rhat and really reviewed that and other
pertinent documents as we could. Then we have
worked to set up a claims process, in part
what had already been inherited from the
interim claims administrators, and then we
eventually tock over after the settlement
agreement was approved. We are in the process
and continue to process claims and to preserve

the assets of the trust.

Q. What do you mean preserve the assets of
the trust?
A, Both from the perspective of investments

that the trust makes, though that is fairly
detailed in the settlement agreement, and from

the perspective of insuring fairness to class

KNTPES-COHEN SPHERION
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ALISON OVERSETH
10

members that we're paying legitimate claims

and we have set up a process that pays

legitimate claims within the context of the

settlement agreement.

Q.

So, the trust wants to pay legitimate

claims, right?

A,

Q.

Absolutely.

And the trust is obligated to pay

legitimate claims?

A.

It is the role of the trust to pay

legitimate claims.

Q. It's your role to make sure the trust is
doing their job?

A. Yeg, it is.

Q. Are they doing their job?

A. Yes, they are.

Q. No criticisms at all of how they're
doing things?

A, Today?

Q. Today .

A. No.

Q. How much time do you spend -- and if it
has been different over the past -- we're

almost three years now, tell me. If it was

more in 2000 then now.

Just give me some idea

WNTDRQ _ONHRN SPHRR TON
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ALISON CVERSETH
11

how much time you have spent working on trust

matters?

A. It's hard to say because the time has
been substantially different during the pericd
of time that we have served as trustees and
it's probably different ameng the trustees.
Myself personally, there was
initial get up to speed time which with both
reviewing documents and attending meetings.
We initially met as trustees roughly once a
month. We expected that to decrease over time

as we came up to speed.

I also chair the Finance and
Audit and Planning Committee cf the trust.

So, we have at least quarterly meetings.

1 also chair what we call the
special working group, which starting in July
of 2001, has met gomewhere betweern as often as
once a week and more often, sort of every two
to three weecks, though there has recently been
a hiatus of almost two months because of other
proceedings that were going on in court and
peoples inability to meet.

I also spend substantial

amounts of time on phone calls with

XKNIPES-COHEN SPHERION
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ALISON OVERSETH
12

management, on phone calls with the parties
and other sorts of things to make sure that we
feel there's a facilitation of communication

among the parties and the trustees.

Q. Do you get paid for your work?
A. Yes, I do.
Q. So, I guess you have to gsubmit time

sheets or at least bills for your work, right?
A, The bills are submitted by Mr. Joseph
Castle, the chair of the trustees.

Q. Does the -- would the bills show the
number of hours you spent on a given billing
period?

A. We are paid for meetings and so they
would show the hours that we have spent in
meetings.

0. What about the I call it learning curve,
you called it getting familiar with rhe trust

period. Did you get paid for that?

A, Well, no. Not separately for meetings,
no.

Q. So, all you get paid for is the
meetings?

A, Yes.

Q. Don't get paid for phone calls?

KNIPES-COHEN SPHERION
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ALISON CVERSETH
13

A, Unless it's a conference call, which I'm
calling a meeting, where there is generally
more than two or three people on the phone, we
get paid for that.

Q. How much do you get paid?

A, Our compensation is $75,000 a year,
$2,500 I believe per meeting, per official
trustee meeting, and I believe it's §273 an
hour for other meetings such as I've
described.

Q. How did you find out you were going to
be requested to work on this trust?

A. I first heard of the trust when a man I
used to work with when I was at First Boston
many years ago called to say they were lcoking
for trustees.

Q. Who was that person?

. Jack Leary, L-E-A-R-Y.

Q. Did you have to like apply for it and
interview or did Jack just tell you you had

the jcb if you wanted it?

A. No.
Q. Tell me how it worked please?
A. He suggested I send my resume to Gene

Locks. The two of them served together on

KNIPES-CCHEN SPHERION
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ALISON OVERSETH
14

several asbestos trusts. I believe they
worked together professionally. I did that.
I met with Gene. Who then referred me to a
man in New York, whose name I have forgotten.
Who then referred my resume to Judge Freeman,
Helen Freeman, who I then met with and then
she nominated me to be a trustee.

Q. How long did that process take from the

time that Jack first called you until you were

nominated?

A, I'm guessing four or five months.

Q. But you did start in April of 20007

A. That was our first meeting as a group of
trustees.

Q. o, it may have been as early as late'99

when you first found out --
A, probably late fall, early winter'9% that
T first heard of the trust or the potential

for the creation of the trust.

Q. vou've worked on other trusts before,

haven't you?

A. I hadn't until that time.

Q. But you are now werking on another
trust?

A. I am now on the UNR, asbestos disease

KNIPES-COHEN SPHERION
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ALISON CVERSETH
15

¢laims trust.

Q. Was there a time you had criticism of
the way the trust was operating? You gsaid
that you don't now.

A. I wouldn't use the term criticism.

Q. well, Mr. Mitchell just testified that
there were certain deadlines that haven't been
complied with that for processing of claims,
for a number of things. Are you aware of the

rrust not meeting certain deadlines?

A. Yes.
Q. What deadlines are they not meeting?
A, There are a series of requirements under

the settlement agreement currently that are
not met as were originally outlined in the
settlement agreement. Such as once a claim is
received, how rapidly it is processed to
completion.

Q. Are there other deadlines they're not
meeting that you're aware of?

A. Not that I'm aware of.

Q. How about the trustees, do they have any
obligations in the gsettlement agreement that
vou're aware of?

A, Beyond what I previocusly described as

KNIPES-COHEN SPHERION
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ALISON OVERSETH
21

not?

A. We currently have a number of
professionals involved that help us in
auditing in a different sense then perhaps is
directly reflected there, but help us to audit
and to a process which we believe is leading
to fair payment of claims. So, -paying valid
claims and not paying invalid claims.

Our subcontract with ARPC
helps us with this. We have previously werked
with Heffler Radetich to help ué cn the
screening program side. We have Ermnst and
Young working internally to assure controls in
other sorts of financial matters, but also
some of the business functicns. And we meet
regularly with the chief financial officer and
chief operating officer, Joseph Foley, as well
as with Robert Mitchell, the CEQ of the trust,
to have them describe internal procegses that
oceur, as well as the controls which would be
able to double-check that they are occurring
properly.

Q. And you're involved with auditing in
your capacity as chair of the Audit Planning

and Finance Committee, correct?

KNIPES-COKEN SPHERION
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ALISON OVERSETH
30

BY MR. FPETROFFP:

Q. Did you have any involvement with the
transition which led to Seabury and Smith no
longer being involved?

A. I reviewed the business plan and, in
fact, much of the business plan was prepared
under the direction of the trustees to segway
from an outside claims subcontractor to
bringing the claims processing in house.

Q. Once it was brought in house, there was
no need for Seabury and Smith anymore?

A. Seabury and Smith's contract finished at
the end of January -- January Bist 2002,
almost a year. We maintained our relationship
with them until that time, which was the end
of their contract. At the same time, we were

moving, transitioning to bringing claims

processing in house.
Q. Was that part of the plan from the start

as far as you know to start out with out

sourcing it and then bringing it in house?

A, Not as far as I know.
Q. Why was that decision made?
A In the fall of 2000, November, we had a

rather spectacular failure to comply with

KNIPES-COHEN SPHERION
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ALISON CVERSETH
31

certain deadlines that we thought we had been
guite explicit on and these were with regard
te the getting additional information letters
out to claimants who had filed élaims at that
point.

That put a whole series of
events in motion, including looking very
seriously at the performance of this
subcontractor, trying to augment that, working
with the subcontractor to improve the
processing capabilities. And eventually that
spring when we were still not csatisfied, we
hired outside consultants ARPC to come and
look at what were our alternatives and we
looked at a great deal of alternatives in
terms of other contractors, the likelihood for
improvement of the current contractor, as well
as bringing the processing in house. After a
rather thorough look at all of that, we
decided to move towards processing in house.

Q. You were involved in that as a trustee,

that decision?

A. Yes.
Q. Did you say the company was ARPC?
A, Yes.

KNIPES-COHEN SPHERION
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ALISON OVERSETH
54

Q. I appreciate that. Was that fact

appreciated at the time this trust was set up?

A. I wasn't here at the time the trust was
set up.
Q. Well, at the time you were there, you

were one of the initial trustees, correct?

A. Yes.
0. Was it appreciated by the trusteeg at
the time the trust was -- began its operation

that this was a complicated process?

A. Yes.

0. And was -- did the trust then rely upon
the fact that there were contractors that
would be able to do it in a timely manner
complicated as it was?

A. We believed that we had a subcontractor
that would be able to.

Q. So, once 1t was determined the
subcontractor wasn't able to do it in a timely
fashion, what was it specifically that the
trust did to make sure that it was done in a
timely fashion?

A. We were first interested in that it was
done in any fashion and we then moved to try

and work and continue to work in a timely --

KNIPES-COHEN SPHERION
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2 ALISON OVERSETH
3 55
4
5 1 to move tcwards a timely fashion.
6
7 z Q. When was it that it was determined that
8
9 3 it couldn't be done in a timely fashion and
10 .
11 4 the subcontractor was removed?
12
13 5 A. Two different guestionsg, which one do
14
15 & you want me to answer?
16
17 7 Q. The second one. When was it that the
18
19 8 subcontractor --
20
21 9 MR. LOCKS: I object, would
22
23 10 you restate the gquestion.
24
25 11 BY MR. BLIZZARD:
26
27 12 Q. When was the subcontractor removed?
28
28 13 A. The subcontractor finished their
30
31 14 contract January 31lst, 2002.
32
33 15 Q. During what period of time prior to that
34
35 16 had there been concerns about the ability of
36
37 17 the subcontractor to deliver in‘'a timely
38
35 18 fashion?
40
41 19 A. At the end of November 20G0.
42
43 20 Q. Sc, for over a year the contractcr
44 .
45 21 remained in place despite the fact there was
46
47 22 concerns about it's ability to deliver claims
48
49 23 processing in a timely fashion?
50
51 24 A, Yes, they did, but not in the same
B2
53 25 manner.
54
55
56

KNIPES-COHEN SPHERION
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ATISCN QVERSETH

56
Q. Why did that happen? why did it take a
year to get rid of them?
A. TWo YeasSons: One, despite where we

eventually landed up, at the time there had
peen a substantial investment in this
contractor when we found out they could not
perform or were not performing in a timely
fachion, and we had hoped that that investment
would not be totally lost and we would be able
to improve upon working with them in terms of
prioritizing and working with them to strongly
encourage them to improve their management
abilities.

Q. Okay. Did part of that involve --

MR. ZIMROTH: Excuse me, I
don't know if she's finished her answer. She
said there were LwOo reasons.

THE WITNESS: Yeah, I'm
trying to remember.

MR. CHIRLS: Do you remember
the question? Why did they stick around for
13 menths?

THE WITNESS: That's it, why
did they stick around so long, that's right.

The other reason, thank you, is that we ended

KNIPES-COHEN SPHERION
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that.

Q. But you are aware that there are
allegations that there are far more matrix

claims then were ever predicted, right?

A. I have heard concerng about that.

0. Have the trustees talked about those
concerns?

A. About a large number of claims?

Q. Yes.

A. Yes.

Q. And has the trustees talked about the

fact that this trust may run out of money
inside of the next 12 months?
A. We don't believe it's a fact that the

trust will run out of money in the next 12

months.
0. Have you talked about that possibility?
A We have been cconcerned about the funding

cf the trust.

Q. You know there are deadlines that are
continuing to run with respect to claimants
rights, true?

A. Yes.

Q. and if this trust is to run ocut of

money, if that were to happen in the next 12

KNIPES-COHEN SPHERION
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months, that's something that claimants would
want to know so that they can exercise certain
rights with respect to the deadlines; jsn't
that fair?

A. That would be appropriate.

Q. So, what are the trustees-doing to
figure that out so they can notify the
claimants that it may occur?

A. We have since the earliest days
involvement with the trust discussed what are
our respongibilities in terms of the funding
of the trust to claimants. If we had a
specific concern that the trust -- that people
would make decisions today that might in some
way allow them or limit their options were the
money to run out -- were the trust to run out
of meney, that they should be notified.

Q. So, are you notifying people now?

A. We have no reason to believe that the

trust is running out of money today.

Q. You don't?
A. No.
Q. Well, you're aware -- you've heard the

number today that there may be 75,000 matrix

claims by --

KNIPES-COREN SPHERION
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A. I don't know where that number came
from. I haven't heard that number.
Q. You haven't talked to Mr. Florence about
that?
A. No.
Q. Has the trust done any investigation

whatscever with respect to the number of
claims on file?
A. We have locked at many of the claims
that are on file and have been very concerned.
Q. Do you know that there are about 50,000
matrix claims that are predicted at least by
the end of December?
A. What has been filed versus what we
believe will actually result for -- gqualify
for a benefit, we've locked at both of those.
Q. Okay. You know that right now there are
ere may only be enough money
to pay arcund 5,000 matrix claims. Do you
know that?

MR. ZIMROTH: Objectiocn as to
form.

MR. CHIRLS: I object.

THE WITNESS: You're making

assumptions that I don't have in front of me

KNIPES-COHEN SPHERION
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in terms of what sort of where somebody 1is on
the matrix and how much.

BY MR. ALEXANDER:

Q. Have the trustees done anything to
figure that out?

A. We have looked at this on a regular
basis and our primary concern would be is
somebody unable tc pursue other ways of at
some point making a claim against the
company. Are we precluding them in anyway it
they don't have information. If they're --
can they opt out or not if there's not enoudh

money.

Q. Do you know there's a deadline for the

intermediate opt out right, true?

A. Yes.
Q. You know that if claimants might not get
paid, they might want to exercise that right

to intermediately opt out, right?

MR. ZIMROTH: Objection as to

form.

TEE WITNESS: It's hard for
me to say what a claimant might want to do.

There's intermediate opt outs and back end opt

outs.

KNIPES-COHEN SPHERION
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BY MR. ALEXANDER:
Q. As a trustee you have fiduciary
obligation to the claimants, true?
A. Yes.
Q. And so it makes sense to figure out what

their rights might be and what they might want

to de?
A. Yesg.
Q. Okay. And if claimants are SO far back

in line in the que that they may not get paid,
it's reaschable to assume some of those
claimants might want to opt out of this deal
and pursue an individual lawsuit; isn't that
fair?

A The c¢laimants have the right to opt out,

which are matrix claims?

Q. Yes.
A. We do not have the data -- I don't want

you to stop. The cue would be not the way I
would look at it. In our current estimations,
which are not highly scientific, in our
current campling, we believe that the claims
rhat we believe would not gqualify based on
medical reasonableness and other sorts of

reagsons, that there are funds to cover the
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claims that we think will actually eventually
be adjudicated.

Q. Wait a minute, didn't you tell me
earlier you have no idea how many matrix

claims there are going to be?

A. Ever or in the next three months?
Q. Well, between now and May of 2003.
A. I don't know how many there will be

between now and May of 2003.
Q. Do you anticipate more than 50,000 by

the end of this year?

A, Inn the next month?

Q. Yes, by the end of this year.

a. I don't know what our current total is.
Q. Well, if you don't know what the current

total is, how can you know how many that can

be paid?
A, In house inventory, I'm scrry.
Q. What is your in house inventory? How

many thousands of matrix claims do you have in

house right now?

A, I would have to refer to our CEO who has
the specific numbers, but I think we're

talking about 45,000.

Q. So, out of the 45,000, how many of those

KNIPES-COHEN SPHERION
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do you think you can pay?
A, My understand is that there are
around -- I can't say that. I don't have the

specific numbers that has been determined to
be possible to be paid. Again, my issue
though is --

Q. Wait a minute, I'm sorry.

MR. ZIMROTE: Let her finish
her answer, Mr. Alexander. She wants to

finish her answer.

MR. ALEXANDER: Well, I'm not
asking her what her issue is. I asked her a
specific gquestion.

MR. CHIRLS: What was the
guestion?

THE WITNESS: I don't know
how many claims we have.
RY MRE. ALEXANDER:
Q. Okay. And if you don't know how many
claims you have, then how do you know if
there's -- I thought you said we think there's
enough money to pay all the claims that are
going to be approved?
A We don't know that.

Q. Okay. If you don't know that, isn't

KNIPES-COHEN SPHERION
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that scomething that you should be figuring cut
so you can advise your claimants -- I mean I
want you to asgsume, for example, somebody is
number 45,000 in line and there's a deadline
coming up to opt out and they need to make a
decision because if they miss that deadline,
they may not be entitled to opt cut and they
don't know if they're going to get paid.

Doesn't the trustees have an
obligation to figure that out so they can tell
the claimants hey, maybe there is not going to
pe enough money. You might want to exercise
some cther rights.

MR. ZIMROTH: Objection as to
form. I think you're mixing apples and
oranges, Mr. Alexander.

MR. ALEXANDER: Well, it's a
convoluted guestion.

THE WITNESS: Yes, it is.

BY MR. ALEXANDER:

Q. I apologize. Are the trustees doing
anything right now so that they can inform
claimants as to how many claims are likely to

be paid and where they are in line if they're

ever likely to get paid?

XNIPES-COHEN SPHERION
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A, No, we are doing nothing on that right

now.

MR. ALEXANDER: Thank you.

BY MR. FLEMING:

Q. My name is George Fleming;
A, Hello, CGeorge. Mr. Fleming, sorry.
Q. Would you agree with, Ms. Overseth, that

the legitimate claimants have a huge interest

in making sure that this trust works?

A. I can't speak for legitimate claimants,
but I would accept -- assume so.
Q. And would yeu expect that legitimate

claimants would have a big stake and a huge
interest in making sure that you met your
deadlines on the trust?

A. I can't speak to their interest in the
deadlines on the trust.

Q. Would you expect, ma'am, that if there
were difficulties in servicing individual
legitimate claimants, that the trust would be
concerned about that?

A. How do you mean servicing?

Q. I mean completing their forms and
meeting their deadlines?

A. Could you ask the guestion again, I'm

KNIPES-COHEN SPHERION
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Q. Now, we have talked about the formation of the
special working group. We began to talk about the
search for the CEQ. How did that -- how did that
pregress?

A, Mr. Cassel, Judge Cohen and I really led that up.
and we received about &0 resumes, both from the Wall
Street Journal ad and from a variety of other sources
from people who had recommendations and had been in
touch with people they knew.

It became fairly clear, particularly to me
and Mr. Cassel's management experience, that we were
locking for a complicated -- we were asking -- it was a
complicated position to cstaff for several reasons.

The first was that the Trust is a relatively
-- at the volumes that we were even at that point
expecting is a relatively short term position. It is
not something, while the Trust goes for 15 years, the
point during which we would expect high volume activity
such that it is a big busineas, is probably three toc
four years at that time which is now a year ago.

The second thing is that it is -- while we
wanced a chief executive officer, what we were asking
¢f that perscr is, very much of a hands-on

management ability to build this Trust but at the same

time the train had left the statien. We were working
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with ARPC. We had a plan. We were moving forward.
Most people that have experience being a CEQ are going
to want to come in and do it their way. And we really
did not and very consciously chose not to pursue the
let's stop everything and reevaluate and let a CEC put
his own personal mark on the business that we were
building.

and sc what we needed was someone who was
willing to both be very hands on but also to be with
the program, if you will.

The other thing we asked of this person was
beyond the usual ability to manage pecple, to
comprehensively be able teo plan thinge strategically
about a business was that this was a complicated group
of individuals who otherwise have an opinion about what
goes on in the Trust, and you have the plaintiff
attorneys, the Court and the company and a whole series
of other interested parties beyond the claimants which
are your primary constituents and that is not a
situation just anycne can either want to walk into or
to desire to walk into.

Q. So how did you get to the choice that you got to?
A, We interviewed a number -- we reviewed a number of
resumes. We interviewed a number of people both in

person and on the phone and between some of these
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issues it became clear to Joe and myself that probably
the ideal person for this is someone who's either
retired or looking for a project, or is probably
thinking of switching careers. At the same time all of
this is going on, Mr. Mitchell is really doing a
terrific job. I think all of us somewhat collectively
that had direct experience with Mr. Mitchell were
delighted with the work that he had been doing. And he
had indicated to us that he would at least consider
this position.

One of our concerns about Mr. Mitchell was
-. did not have CEO experience. And as we looked at
what I just described of the whole series of things we
were asking of the CEO, and as we locked at the other
alternatives we had that we saw in terms of
applications or resumes that had been submitted, what
we started to look at was that we would -- if we went
with Mr. Mitchell, we wculd be able to let him grow
into the job. And gquite consciously, Judge Cohen,
Mr. Cassel and I said we would stay involved on some
sort of senior level, not micromanaging certainly, hut
with some ability to help with the more strategic
issues that had to be dealt with by a number of the

parties.

Q. and thus the regular meetings every two or three
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weeks of the special working group continued?

A. They continued for that reason, and also because
we were in a major transition and it really -- there
are big -- everything from mundane decisions to huge

decisions that could not always be well worked out on
an operating basis without perhaps the trustees acting
as a bit of a mediator in terms of making sure that
things moved forward constructively.

Q. vou consulted with the parties when you chose

Mr. Mitchell?

A. Yes, we did.

Q. His contract was approved -- and selection and
contract were approved by the Court?

A, Yes.

Q. Mr. Mitchell is in place, special working group
continues, the plan is being develeoped so that the
Trust has capacity to process in house. wWhat do you

remember as the next milestone that is important to

your -- from your perspective in the govermance of the
Trust?
A, We were staying cn top of what was going in terms

of the transition plan. Final judicial approval
happensd January of 2002, and that required a whole --
put into motion a whole series of other cbligations of

the Trust. The first was the notice package that
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CLAIMS ADMINISTRATION

A, THE INTERIM ESCROW AGENT, INTERIM CLAIMS ADMINISTRATOR(S),
CLAIMS ADMINISTRATOR(S) AND TRUSTEES.

L.

In connection with their request for Preliminary Approval of the
Settlement, AHP and the Class Counsel Representative(s) shall
mutually select an Interim Escrow Agent, such selection being
subject to approval by the Court. Until such time as the Court
approves the appointment of Trustees, the Interim Escrow Agent
shall have all of the rights and responsibilities of the Trustees
under the Settlement Agreement with regard to the receipt and
investment of Settlement Funds and any payments which AHP is
required to make to the Trustees shall be paid to the Interim
Escrow Agent.

In connection with their request for Preliminary Approval of the
Settlement, AHP and the Class Counsel Representative(s) shall
request that the Court approve the appointment of two (2) Interim
Claims Administrator(s). The lnterim Claims Administrator(s)
will be nominated by the Parties, and each nomination will be
subject to agreement of the Parties and subject to approval by the
Federal District Court.

The Trustees shal} consist of seven (7) independent individuals, all
of whom shall be jointly nominated by the Parties and subject to
agreement of AHP and the Class Counsel Representative(s). Four
(4) of the nominees shall be subject to the approval by the Judges
who will participate in the State Court Judicial Advisory
Committee referred to in Sections VIILB.3-6 of this Agreement.
These four Trustees shall serve for a period ending December 31,
2004. The initial Trustees shall be those persons named on the
signature pages of the Trust Agreement, and the Trustees who shall
serve until December 31, 2004, shail be designated as such on the
signature pages of the Trust Agreement. Beginning on January 1,
2005, the Trust will be comprised of three (3) Trustees until the
termination of the Trust. All nominee Trustees shall be subject to
the approval of and appointment by the Federal District Court.
AHP and the Class Counsel Representative(s) shall use their best
efforts to assure that such Trustees will be appointed within sixty
(60) days of this Settlement Agreement. If any neminee s not
approved, the Parties shall jointly nominate another nominee, who
will be subject to agreement of AHP and the Class Counsel
Representative(s). If any vacancy occurs among the Trustees, the
successor Trustee, if any, shall be selected in accordance wilh
Article 3.06 of the Trust Agreement, subject to approval of the

Court.

V1. CLAIMS ADMINISTRATION

71



4, The Interim Escrow Agent, Interim Claims Administrator(s),
Trustees and Claims Administrator(s), shall have the following
qualifications:

a.

VL. CLAIMS ADMINISTRATION

The Interim Claims Administrator(s), Trustees and Claims
Administrator(s) shall have relevant medical, financial,
legal, or administrative experience.

The following individuals and/or entities, may not be
neminated, approved, or serve as the Interim Escrow Agent
or any other escrow agent appointed hereunder, Interim
Claims Administrator(s), Claims Administrator(s), or
Trustees:

1. Past or present officers, directors, agents, or
employees of AHP, Interneuron or Servier, or any
successor or any affiliates thereof.

1L, Past or present officers, directors, agents, or
cmployees of any manufacturer, scller, wholesaler,
or distributor of any Phentermine hydrochloride or
Phentermine resin pharmaceutical product.

11, Attorneys ot other persons who represent or have
represented or been retained to represent
Interneuron, Servier, or any of the Parties to this
Agreement, including but not limited to, AHP, any
Diet Drug Recipients, Representative Claunants or
Derivative Claimants.

iv. Diet Drug  Recipients, Class  Members,
Representative Claimants, or Derivative Claimants.

v. Persons or eniities related to or affiliated with any
attorneys or representatives of Diet  Drug
Recipients, Representative Claimants, or Derivative
Claimants.

vi. Persons who own any securities of AHP,
Interneuron, Servier, or any successor corporations
or any affiliates thereof, or who have any other
financial interest in AHP, Interneuron, Servier or,
any successor corporations or any affiliates thereof,

vii,  Persons who own any securities of any
manufacturer, seller, wholesaler or distributor of
any Phentermine hydrochloride or Phentermine
resin pharmaceutical product.
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Notwithstanding the foregoing, upon written request and
full disclosure of any and all disqualifications under this
subsection, said disclosed disqualifications may be waived
in writing by the Parties to this Agreement, subject to Court

approval.

The rights and duties of the Interim Escrow Agent shall be set forth
in an escrow agreement substantially in the form appended hereto
as Exhibit "10."

Until the effective date of the Trust, the Interim Claims
Administrator(s) shall jointly exercise all of the functions which
are to be exercised by the Claims Administrator(s) and/or Trustees
under the terms of this Settlement Agreement, except those
functions which will be exercised by the Interim Escrow Agent.
Each Interim Claims Administrator that was or is a party, or is
threatened to be made a party, to any threatened, pending, or
completed action, suit or proceeding of any kind, whether civil,
administrative or arbitrative, by reason of such Interim Claims
Administrator being or having been an Interim Claims
Administrator, shall be indemnified by the Trust against expenses,
costs and fees of attorneys, judgments, awards, costs, amounts paid
in seitlement, and lizbilities of all kinds incurred by such Interim
Claims Administrator in connection with or resulting from such
action, suit, or proceeding if he or she acted in good faith and in a
manner such Interim Claims Administrator reasonably believed to
be in or not opposed to the best interests of the Trust and/or the
Interim Escrow  established pursuant to the Interim Escrow
Agreement contemplated in this Section VLA, Any
indemnification under this Section VI.A.6 shall be made only upon
a determination by the Court that indemnification of such Interim
Claims Administrator is proper in the circumstances. Reasonable
expenses, costs, and fees of attorneys incurred by or on behalf of
an Interim Claims Administrator in connection with any such
action, swt, or proceeding, whether civil, administrative or
arbitrative, may be paid by the Trust in advance of the final
disposition thereof upon receipt of an undertaking by or on behalf
of such Interim Claims Administrator to repay such amount unless
it shall be determined ultimately that such Interim Claims
Administrator or former Interim Claims Administrator is entitled to
be indemnified by the Trust. If any disbursements are required to
be made for indemnification purposes pursuant to this Section
VIL.A.6 prior to the effective date of the Trust, and are ordered to be
paid by the Court, the Interim Escrow Agent shall have the
authority to make disbursements from the Interim Escrow for such
purposes. Each Interim Claims Administrator may purchase and
maintain reasonable amounts and types of insurance against

YI. CLAIMS ADMINISTRATION
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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

IN RE: DIET DRUGSE MDL DOCKET NO, 1203

(PHENTERMINE, FENFLURAMINE,
DEXFENFLURAMINE) PRODUCTS
LIABILITY LITIGATION

THTS DOCUMENT RELATES TO:

SHEILA BROWN, et al.

i 8+ re wse ma

V.

AMERICAN HOME PRODUCTS

CORPORATION CIVIL ACTION NC. 99-20592

HMEMORANDUM AND PRETRIAL ORDER NO. 1415

BECHTLE, J. AUGUST 28, 2000

Presently before the court is the Joint Motion of the Class
Representatives and American Home Products Corporation ("AHP") for
an order certifying and approving the nationwide settlement clasa
embodied in the Settlement Agreement entered into between the

parties on November 19, 1999. For the reasons set forth below, the

court will grant the motion and will certify the class and approve

the settlement pursuant to Federal Rule of Civil Procedure 23. The

court's findings of fact and conclusions of law are as follows.
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opt-out right and whe initiates a lawsuit against AHP or any of the
AHP Released Parties within one year from the date on which the
back-end opt-out right is exercised, the AHP Released Parties shall
not assert any defense based on any statute of limitations or
repose, the doctrine of laches, any other defense predicated on the
failure to timely pursue the claim, any defense based on "splitting"
a cause of action, any defense based on a release signed pursuant to
the Settlement Agreement and/or any other defense based on the
existence of the Settlement Agreement. (Ex. P-3 at 61-63 of 148.)}

Finally, the Settlement Agreement provides for a "financial
insecurity opt-out right.” (Ex. P-3 at 32-33 of 148,) If a
condition of financial insecurity with respect to payment of AHP's
obligations under the Settlement Agreement ocecurs in accordance with
the conditions defined in the Agreement, then all Diet Drug
Recipients who were diagnosed as having FDA Positive or Mild Mitral
Regurgitation by the end of the Screening Period and who have
registered for settlement benefite by Date 2 have a right to opt-out
of the settlement and pursue all of their mettled claims against AHP
and the other Released Parties, including claims for punitive,
multiple and exemplary damages. (Ex. P-3 at 32-33 of 148.)

3. Creation of a Settlement Trust

The Settlement Agreement requires the creation of a Settlement
Trust which has responsibility for receiving the amounts depoaited
by AHP to fund the settlement, invesating such amounts (under
supervision of the court), adminietering the trust, providing the

benefits contemplated by the Settlement Agreement and conducting the

-60-



audits contemplated by the Settlement Agreement.’” It is also

required to issue regular reports to the ccourt concerning these
matters. (Ex. P-3 at 22-24, 73-81 & 100-15 of 148; Ex. P-4.)
Pending the creation of the Truat, the functions of the Settlement

Trust are to be performed by Interim Claims Administrators and an

Interim Escrow Agent., {(Ex. P-3 at 70-73 of 148.) On November 23,

1999, the Court appointed Gregory P. Miller, Esquire and the
Honorable €. Judson Hamlin to serve as Interim Claims
Administrators. Mr. Miller is an experienced trial lawyer who has
served as Special Discovery Master in MDL 1203. Judge Hamlin served
as a judge in the Superior Court of the State of New Jersey handling
mass tort litigation until his retirement from that position in
1998. He has functioned as Special Settlement Master with respect
to the Diet Drug Litigation pending in the state of New Jersey.
(Tr. 5/9/00 at 18-20 & 54-56.) In Pretrial Order No. 1010, dated
December 6, 1955, the court appointed PNC Bank to serve as Interim
Eacrow Agent.

The Settlement Agreement contemplates that there will be seven
Trustees who will serve until the year 2005, and that, thereafter,
there will be three Trustees for the Settlement Trust. (Ex. P-3 at
22 & 70 of 148.) By Pretrial Order No. 115%, the court appeinted

the following individuals to serve as Trustees for the Settlement

Trust: Joseph L. Castle, II, Radnor, Pennsylvania; George A.

8 fThe Settlement Trust is to be structured and managed to
qualify as a Qualified Settlement Fund under Section 468B of the
internal Revenue Code. (Ex. P-3 at 28 of 148.)
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Beller, M.D., Charlottesville, Virginia; Honorable Richard S. Cohen,
New Brunswick, New Jersey; Senator Chris Harris, Arlington, Texas;
Ms. Alison Overseth, New York, New York; Rose-Marie Robertson, M.D.,
FACC, Nashville, Tennessee; and Honorable Dean M. Trafelet, Chicago,
Illincis. Although the court has isgsued an order appointing
Trustees to the Settlement Trust, the Trust had not been formally

crganized as of the date of the Fairness Hearing. (Tr. 5/9/00 at

48.)
4, The Settlement Fund
The gettlement requires the creation of two separate funds to
provide benefits to clase members. *Fund A" is intended to provide

funding to pay for all non-matrix benefits available under the
Settlement Agreement to class members and the assoclated costs of
administering those benefits. "Fund B" is intended to provide
funding to pay for matrix benefits for class members and the
associated costs of administering those benefits,

Under the agreement, ARHP is required to make payments into Fund
A as follows: (1) 850 million 5 business days after preliminary
approval; (2} $383 million 5 business days after trial court
approval; (3)$383 million 180 days after the preceding payment of
$383 million; and (4} $184 million 5 business days after Final
Judicial Approval. (Ex. P-3 at 22-23 of 148.)

With respect to Fund B, AHP agrees to have $2.55 billion
available for Fund B payments which the Trustees may reascnably draw
upon. (Ex. P-278 f 4.) In any given guarter, to the extent that

the $2.55 billion is not drawn upon, such amount accrues interest at
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EXHIBIT 4



@

AMERICAN HOME PRODUCTS CORPORATION
SETTLEMENT TRUST AGREEMENT

THIS TRUST AGREEMENT is entered into 25 of [ . _lby
and among Americaa Home Products Corporation, a Delaware corporation (“AHE") as
Trustor, and the Trustees identified in Section 3.0] herein (this “Trust Agreement”).

WHEREAS, AHP and certain other parties have been named as defendants in
various individua! cases and ¢lass actions relating 10 the marketing, sale, distribution and
use of the diet drugs Pondimin® and Redux™;

WHEREAS, on November __, 1999, AHP and Class Counsel on behalf of the
Class Members entered into a Setlement Agreement with respect 1o such claims (the
“Semlement Agreement'}, a copy of which 15 antached hereto 35 Exhibit A,

WHEREAS, pursuant 1o the Settlement Agreement, a trust is 1o be established o
receive the funds to be paid by AHP and 1o administer the provision of benefits 1o the
Setlernent Class under the terms of the Serlement Agreemnent 2nd the rights and benefits
provided thereunder;

WHEREAS, on November __, 1999, the Trial Court granted Preliminary
Approval of the Settlement Agreement and direcied the issuance of notices to the
Settlernent Class; and

WHEREAS. the parties hereto desire to establish the trust mandated by the
Settlememt Agreement (the “Trust™) ra accord each of (ke parties their nghts and enforce
their oblizations under the Scftlement Agreement.

NOW, THEREFORE, it is hereby declared, in accordance with the Settlement
Agresment a5 follows:

ARTICLEI
DEFINTTIONS

1.01  All czpitalized terms usad herein shall have the meanings as defined and
se1 forth in the Settlement Agréement. All references herein to the “Sertlzment
Agreement™ shalt be decmed to include all Exhibits thereto. In addition, whenever used
in this Trust Agreement, the follewing waords and phrases shali have the following
meanings: .

Coust: United States District Court for the Eastern District of Pennsylvenia,
presiding over Sheila Brown ¢i al. v. Amencan Home Products Corporation, Civil Action
No 99-20593 (the “"Brown Actian™).

Effective Date: The date afier Preliminary Appreval when each party kereto shal)
have signed a counterpart hereof.
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Elieible Depositories: Commercial banks designated by the Trustees for Fund A
and Fund B, each of which (1) has deposits insured by the Federal Deposit Insurance
Corporation, (2) is organized under the laws of the Uniteq States or any state thereof, (3)
has a minimum long-term rating of “A-3" (or the then equivalent) by Moody's Investors
Service and a long-term rating of “A-" (or the then cquivalent) by Standard & Poor’s
Rating Services, and (4) has combined capital and surplus of at least $10 billion.

Fund A: The fund estzblished pursuant to Section 4.01(2) herein.

Fund A Pavments: Those payments required to be made into Fund A by AHP in
accordance with Section 11.B of the Setlement Agreement.

Fund B: The fund established pursuant to Section 4.01(b) herein,

Fund B Pavments: Those paymenis required to be made into Fund B by AHP in
accordance with Section [11.C of the Senlement Agreement.

Interim Escrow Account: The escrow account formed pursuant to the Escrow
Agreement, dated November _, 1999, by and among AEP, the Class Counsel
Representative(s) and { 110 receive certain payments from AHP, 10 inves!
such amounts. and 1o make certain dishursements during the interim period berween the
Preliminary Approval Date and the Effective Date of the Trusl.

Person: Any legal person, in¢inding any individual, corporation, pantnership,
joimt venture, associaticn, joint stock comparny, trust, unincorporated organization or
government or any agency or pabitical subdivision thereof.

Settlemeny Class: The nationwide ¢lass preliminarily certified for settlement
purposes in the Brown Action pursuant to the order of Court dated November _, 1599,
and as finallv certified by the Coun hereafter.

Trust Estate: The corpus of the Trust created by this Trust Agreement exisling
from lime to time consisting of all of the assets of the Trust, including but not limited 10
Fund A and Fund B Payments depasited in the Trust, any income zamed thereon and any
assets purchased therewith,

ARTICLEII

DECLARATION CF TRUST

2.01 Creation and Name. The Trust is hereby created, and shall be known as
the "AHP Settlemert Trust.”

202 Pumose. The purpose of the Trust is to implement and carry out under the
supervision of the Court, the provisions and purposes of the Settlement Agreement,
affording to the parties to the Settlement Agreement their rights and enforcing their
obligations, including but not limited 1o receiving payments from AHP, investing such
amouns and providing cerain benefits to Class Members, all in accordance with the
terms and conditions set forth in the Sertlement Agreement.
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2.03 Transfer of assets. The Trusiees shall receive, hald and administer
hereunder, as pant of the Trust Estate (i) the funds requircd to be paid to the Trust from
time to time by AKP pursuant to Sections [1] and V of the Seillement Agreement,
including witheut liritation the funds to be transferred 1o the Trust by the Interim Escrow
Agent, and (ii) any interest ar other eamings on such finds. All assets received by the
Trust, and any earnings thereen, shall be held, administered and disbursed under the
terms of this Trust Agresment in accordance with the Settiement Agrecment.

2.04 Satisfaction of Oblipations. Neither Class Ceunsel, the Class Memoers
nor AHP shall be respansible to the Trustees or the Trust for compensation of the
Trustees or for any other expense af the Trust except 0 the extent of the payments
required to be made to the Trusi pursuant to Sections 11 and V of the Sentlement
Agresment. In addition, neither Class Counsel nor AHP shall have any responsikility or
liability to Class Members with respect to the handling of claims by the Trustees or
Claims Administratars or otherwise with respect 1o the nanagement or conduct of the
Trust, or any liability for taxes owed by the Trust.

2.05 Supervision b the Court. The Trustees and the Claims Administrators
shatl operate under the supervision of the Court, which shall have the authority to enforce
and interpret the provisicns of this Trust Agreement and the Sextlement Agreement 1o
which it refates.

ARTICLE III

TRUSTEES
301 N : Chairperson.

(a) A Board of Trustees (the “Board of Trustees”} is hereby
established to manage the business and affairs of the Trust. The Board of Trustess shall
be comprised of the seven (7) individual Trustees (each a “Trugtee” and collectively,
the “Irustees") all of whom shall be jointly nominated by AHP and the Class Counsel
Representative{s) and subject to agreement of AHP and the Class Counse}
Representative(s). Four (4) of the nominees shall be subject to the approval by the
Judges who will paticipate in the State Court Judicial Advisory Commiuee refered 10
in Sections VIILB.3-6 of the Setilement Agreement. These four Trustees shall serve
for a period ending December 31, 2004, The initial Trustess shal} be those persons
named on the signature page of the Trust Agreement, and the Trustees who shall serve
umti] Decernber 31, 2004, shall be designated a5 such on the signarure page of the Trust
Agreernent. Beginning on January 1, 2005, the Trust will be comprised of three {3)
Trustees until the termination of the Trust. All nominee Trustees shall be subject to the
approval of and appointment by the Federal District Court.

(b)  Thereshajlbea Chairpcrion of the Trustees, selecied by the
Trustees, who shzl! act as the liaison of the Trust, coordinate and schedule mestings of
the Trustess, and handle all administrative matters that come before the Trustees. He or

-3- A-03242

Diet Drug Settlement Class Exhibit P0004 PAGE 3 of 25



she shall serve as Chairperson of the Trustees for a period of three (3) years from the
effective date of the Trust. Upen the earlier of the completion of the three year period
commencing on the effective date of the Trust, of the rasignation ot death of the
Chairperson, the vacancy in the position of Chairperson shall be filied by the majority
vote of all the Trustees, inciuding the vote of the Chairperson upon resignation or al the
completion of his or her term as Chairpersan. The Trustees may reappoinl the same
Trusies to serve as Chairperson for successive lerms.

3.02 Powers of Trustees. Board of Trustees shall have the powers set forth in
Asticle VI hereef, all of which powers shall be deemed fiduciary powers to be exercised
in a fiduciary capacity to accord each of the parties to the Setllement Agreement their
tights and to enforee their obligations thereunder and otherwise Lo carmry out the
provisions and purposes thereof. Each Trustee shall camry oul his or her [iduciary
obligations jn accordance with his or her own judgment, subject in all cases to the terms
and canditions of this Trust Agreement and the Settlement Agreement.

3.03  Qualifications. Each Trustet shall be indepencent and have the
qualifications set forth in Section VI.A.4.a of the Senlement Agreement. No persen or
entity shall serve as a Trustee if that persen of entity is disqualified from serving a5 a
Trugise under the provisions of Section VLA.4.b of the Seitlement Agreement unless
such disqualification is waived pursuant to the terms of that sectien of the Senlement
Agreement. 1f any qualified Trustee becomes ineligible afier his or her appoiniment
pursuant 1o the terms of this Section 3.03, such Trustee shall be removed from the Board
of Trustees pursuant to Section 3.05(¢) of this Trust Agreement,

3.04 Voting. Each Trusiee skall be entitled to cast one voté with respect 1o any
vote of the Board of Trustess. All decisions of the Board of Trusiees shall require the
affirmative vote of a majornity of the Trustees.

3.05 Terms of Service: Removal,

(a} Each Trustee shall serve for the duration af the Trust or the shoner
ierm as provided in Article 3.01 above, subject 16 his or Ler earlier death, restgnation or
removal.

(6)  Any Trustes may resign by providing a1 Jeast sixty (60} days prior
written notice of resignation of the Trustes 10 AHP, Class Counsel and the Court.

(¢)  The Court may remove a Trustee for cause upon the provision of
priat writien notice to all Trustees, AHP and Class Counsel and opportunity for hearing.

3.06 Appointment of Successor Trystees.

{a) Within 60 days following a Trustee’s death, resignation or
removal, AHP and the Class Counsel Representative(s) shall nominate & sucessor
Trustes, who shali be subject 1o the same approval and appoinmment provisions as set
forth in Article 3.01 abave.

(b  Upon the aceeptance of office by any successor Truster, al rights,
litles, duties, obligations, powers and authority of the predecessor Trustee under this
Trust Agreement shall be vested in and undentzken by the successor Trustee without any
further act being required.
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307 Meetings -- Call and Notice of Same. The Trustees shall hold an annual
meeling at such lime as may be appropriate io light of the fact that the Trust has reperting
cbligations which are based cn both the calendar year and the Fiscal Year. The agenda
for the aanual meeting shall include, among other things, the making of al
determinations which the Trussees are required to make on an annuatl basis under the
Setlement Agreernent, including each itern described with particularity in Section
VI.A.10 2 of the Settlemnent Agresment. The Trustees shall also hold quarterly meetings
al such time s may be appropriate in light of the fact that the Trust has reporting
abligations which are based on beth the calendar year and the Fiscal Year, The agenda
for each quarterly meeting shall include, among other things, the making of all
determinations which the Trustees are required to make on a quarterly basis under the
Setlement Agreement, including review and authorization of the Fund B Quarterly
Notices 10 be provided to AHP pursuant to Section I11.C.1.d of the Sertlement Agreement
and cach item deseribed with panticularity in Seetion V1.A.10.b of the Sertlement
Agreement. Any Trustee may call a special meeting of the Board of Trustees by giving
whtten natce of such meeting 10 each other Trustee at least five Business Days prior to
the date thereof. Such notice shall specify the date, time and place of the mezting and
shall set forth an agenda of items 10 be discussed or acled upon at the meeting.

(2)  Quorum. During the period ending December 31, 2004, the
presence of five (5) Trustees shall constitule a quorum for the transaction of business;
thereafier, threa (3) Trustees shall constitute a quorum for the transaction of business. In
the absence of a quorum, the Trustee(s) present may adjourn the meeting from time to
yme until a quorum shall be present.

{6y  Consent of Absentees and Waiver of Notice. The actions taken at

any meeting of the Board of Trustees without a quorum shall, if taken by the requisite
vole, be valid as though had a1 a meeting duly held after proper notice and with a quorum
if. either before or afier the meeting, each Trustee not present in person or by proxy signs
a2 written waiver of notice ¢r & writlzn ¢onsent 1o the holding of such meeting, or
approves the minutes thereof. Al such waivers, consents or approvals shall be filed with
the books and records of the Trust and made a part of the minutes of the meeting,
Attendance of a Trustee 2t any meeting of the Board of Trustees shal! constitute a waiver
of notice of tuch meeting, except when a Trustee anends for the express purpase of
objscting to the transaction of any business hecause such meeting has not besn (or has
allegedly not been) duly noticed.

{©)  Icglenhone Meetings. Trustees may participate in any meeking of
the Board of Trustees by means of 2 conference telephone or similar communications
equipment by means of which all persons paticipaling in the meeting can hear each other
at the same lime and paniicipalion by such means shall constitute presence in person ata
tneering, except when a Trustee participates in such conference call or similar
communtication for the sxpress purpose of objecting to the transaction of any business
because such meeting has not been duly noticed.

{d)  Wriren Action Without 3 Meeting. Any action required or

permitied to be taken at any meeting of the Board of Trustees may be taken without a
meeting and withoul pricr notice, if consent in writing 1o such action is provided by all

5.
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Trustees entitled to vote to approve such action at a meeting. Such written consenl or
consents shall be filed with the minutes of the proceedings of the Board of Trustees.
Wrinen notice of any such action shal} be deliversd promptly by the Trust to any Trustes
who did not execute such writlen consent. Action by written consent shall have the same
force and effect as a vore of the Trusiees.

3.08  Lisbility of Trusiees. No Trustee shall be liable for monetary damages
with respect to his or her actions regarding the Trust except for the gross negligence or
willful misconduct of the Trustee. No Trustee shall be liable for menetary damages for
any a¢! of omission of any agent or employes of the Trust unless that Trustee acted with
gross negligence ar willful misconduct in the selection er retention of such agent of
employze. No successor Trustae shall be lisble personally for any act or omission of his
or her predecesscr.

1.0 ensati Expenses of Trustees. The Trustees shall receive, out
of Trust assets, a5 their compensation such dnounts as are provided in the schedule
anached as Exhibit [ ) hereto. Such schedule may be adjusted from time o lime subject
10 approval of the Court. In addition, cach Trustee shall be reimbursed out of Trust assets
for his or her reasonable out-af-pocket expenses.

310 [Indemnification.

{8)  Each Trustee or former Trusiee that was or is a paty, or is
threatened to be made & party, 1o any threatened, pending, or completed action, suit or
proceeding of any kind, whether civil, administrative or arbilrative, and whether brought
by or agains the Trust, by reason of such Trustee being or having been a Trustee, of by
reason of such Trustee serving or having served in any capacity at the request of and on
behalf of the Trust shall be indemnified by the Trust against expenses, cosis and fees of
attomeys, judgments, awards, costs, amounts paid in setilement, and liabilities of al!
kinds incurred by such Trustee in connection with or resulting from such action, suit, or
proceeding if he or she scted in good faith and in a manner such Trustee reasonably
believed to be in or not epposed 10 the best interests of the Trust.

(b  Arny indemnificarion under Section 3.10(2) of this Trust
Agreemeni shall be made by the Trust only upon a detsrmination by the Court that
indemnification of such Trustee or former Trustee is proper in the circumstancss.

(¢)  Reasonable expenses, cosis and fees of attorneys incusred by or on
behalf of a Trustes or former Trustec in connection with any such action, suit, of
proceeding, whether eivil, administrative ot arbitrative, may be paid by the Trust in
advanee of the fina) dispasition thereaf upon receipt of an und=naking by or on behall of
such Trustee ot former Trustee to repay such amount unless it shall be determined
ultimately that suck Trustee or former Trustee is entitled to be indemnified by the Trust.

(d)  The Trustees shall have the power, generally cr in specific cases,
to cause the Trust to indemnify (he employees and agents of the Trust to the same extent
as provided in this Section 3.10 with respect lo 1he Trusices.

{¢)  The Trustees may purchase and maint2in reasonable amounts and
types of insurance on behalf of an individual who is or was a Trusiee, employes, of agenl
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of the Trust against liability asserted against or incurred by such individua] in that
capacity or arising from his, her or its status as a Trustes, employee, or agent.

311 Trostez’s Lien. Each Trustee shall have a prior lien upen the Trust Estate
16 secure the payment of any amounts payable 1o such Trustee pursyant 10 Sections 3.09
and 3.10.

312 Reliance by Persang Dealing with Trust. Any Person dealing with the
Trust may rely in good faith upon any cenificate or other instrument signed by the
Chairperson Trustee, or upon any certificate or other instrument signed by any officer or
agent of the Trust whosz authority is evidented by 2 certificate or other instrament signed
by the Chairperson Trustee, without the necessity of further inquiry by such Person into
ihe authority of such Trustee, officer or agent to act on behalf cf the Trust,

3.13 Bopd. The Trustees shall not be required 10 post any bond or other form
of suraty unless otherwise ordered by the Court.

3.14  Trustees' Independence. No Trustes shall, during the term of his or her
service, act s attomney of in 2ny ¢apacity for AHP or any Class Member,

315 Trustees' Servies as Officers or Cansuliants to the Trug]. The Trusiees

may, but are not required 1o, select any Trustee 10 serve 35 an officer or manager of the
Trust or 25 @ consultant to the Trust. In the event any Trustee serves the Trust in such a
capacity, the Trust shall compensate the Trustee in an amount detcrmined by the Trustees
and approved by the Coun.

ARTICLETV
ESTABLISHMENT OF FUNDS, ADMMNISTRATION OF CLAIMS: ADMINISTRATION OF AlQ

401 Estzblishment of Funds. The Trustees shall establish two separale

accounts for the Trust, identified as “Fund A™and “Fund B™.
{2)  Fund A. Within three (3) Business Days following the Effective

Date, the Trustees shall open with one or more Eligiblz Depositories a Fund A accountin
the name of the Trust. The Trusiees shall ensure the timety collection of all Fund A
Payments as and when due (including any amounts transferred from the Interim Estrow
Account tat arc designated by the Interim Escrow Agent as Fund A amounts), pursuant
to the terms set forth in Sections 111.B and V.H.2 of the Seitlement Agresment. All Fund
A Payments deposited from time to time in Fund A (together with ali investments made
with soch amounts and a'} income or ether gain thereon) shall be held by the Trustees in
Fund A as pan uf the Trust Estate, subject 1o authorized disburscment by the Trustees in
zecordance with the terms and conditions of the Setilement Agreement and this Trust
Agreement :

) Fund B. Within three {3) Business Days following the Effectve
Date, the Trustzes shall epen with one or more Eligible Depositories a Fund B account in
the narne of the Trust. The Trusiees shall ensure the timely collection of ail Fund B

-1.
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Payments as and when due (including any amounts transferred from the Interim Escrow
Account that are designated by the Inlerim Escrow Agent as Fund B amounts}], pursuant
10 the terms set forth in Sections [11.C, V.F and V.H2 of the Settlement Agreement. All
Fund B Payments deposited fram time to time in Fund B (logether with all investments
made with such amounts and all income or other gain thereon) shall be held by the
Trusiees in Fund B as part of the Trust Estate, subject 10 suthorized disbursement by the
Trusices in accordance with the terms and conditions of the Seriement Agreement and

this Trust Agreement.

(c)  Separatiop of Funds. Except as expressly provided herein, or in the
Settlement Agreement, Fund A amounts shall not b deposited in, wansferred 10, er used
for the purpases ef Fund B, and Fund B amounts shall not be deposited in, transferred to,
or used for the purposes of Fund A.

(d)  Recordkeepine of Funds. The Trustees shall keep detailed records
regarding ihe amounts transferred to and disbursed from cach of Fund A and Fund B, and
report such information to AHP and Class Counsel, in each case in accordance with
Section V1.A.10 of the Settlement Agreement.

(¢} Audits of Funds. The Trustees shall conduct audits of the
administration of the Funds in accordance with Section V1.E of the Selllement
Agreement, and shall obtain financial audits of the Trust by independent Cerufied Public
Accountants in sccordance with Section V1,A.10.a.1 of the Scitlement Agreement.

402 Processing of Clajms. The Trustees shall provide benefits pursuant 10
Section 111 of the Settlemsent Agreement, shall administer claims porsuant to Section V1.C
of the Setllement Agreement, and shall appoint ore or mare Claims Administrators to
assist in carrying out these responsibilities, including but not limited to receiving and
processing forms received from Class Members, and disbursing amounts required under
the Settlernent Agreement for payment of benefits and authorized expenses. The
appointmen! of any Claims Administrator shall be subject 1o approvel by the Count.
Claims Administrators may be cither employees of the Trust or independent coniractors.
In order Lo supply Transthoracic Echocardiograms and associated interpretive physician
visits pursuant to Sections IV.A. 1.2, IV.A1b, IV.A2D.2, TV.A2 b3 and IV.A3c el the
Seitlement Agreement, and the additional medical services which Class Members are
entitled to receive in accordance with Sections IV.A.1.¢ and [V.A.2.c of that Agreement,
e Trustees and/or Claims Administrator(s) may enter into a contract with a provider of
network health services, pursiant to Section 1V,A 4.2 of the Sentlement Agreement.

4.03  Requijred Disbyrs¢émenis-

{(3)  Fund A Ditbuesernents. The Trustees shail make, or shalk cause
the Claims Administrator{s) to make, disburszments from Fund A in the amounts, for the

purposes, 1o the persons, and at the times as provided in the Sextlement Agreement.
()  Fund B Dishursements. The Trustees skall make, or shall cause

the Claims Administrater 1o make, disbursements from Fund B in the amounts, for the
purposes, (0 the persons, and at the limes as provided in the Seitlemert Agreement.

(¢)  Authorized Expenses. The Trustees shall make, or shall cause the
Claims Adminisurator to make, disbursement for reascnable expenses incurred by the
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Trust relating 1o the administration of the Trust. Norwithstanding any ether provision
herein, no expenditures shall be made other Lhan thosz expenditures provided for in the
Settlement Agreement of tis Trust Agreement or reasonably necessary in order to afford
AHP and the Class Members their rights and enforce their obligations under the
Settlement Agreement.

d)  Allocation of Awtherized Expenses. All authorized cxpenses

telating directly to the administration of Fund A shall be allocated to and paid from the
Fund A account. All authorized expenses relating directly to the administration of Fund
B shall be allocated 0 and paid from the Fund B account. Authonzed expenses of the
Trust that relate 10 both Fund A and Fund B shall be allocated berween Fund A and Fund
B equally, provided that such expenses shall b allocated 30 percent 1o Fund Aand 70
percent to Fund B during any calendar quarter in which the remaining balance in Fund A
is Jess than §300 million; and zero percent to Fund A and 100 percent to Fund B curing
any calendar quarter in which the remaining balance in Fund A is Jess than 150 million,
unless the Coun determines that the allocation of authorized expenses berween Fund A
and Fund B should be otherwise, For the purpese of the preceding sentence, the
remazining balance in Fund A shall be determined as of the Jast day of the calendar quarter

in question,

4,04 Fund B Quarterly Naotices,

fa)  The Trustees shalt prepare each Fund B Quarterly Notice and
determine the relaled payments 10 be made by AHP to the Trust in accordance with
Section HI.C.1.d of the Settlement Agreement. Each Fund B Quarterly Notice shall
include a level of detail sufficient 15 advise AHP of the basis for the Trustees” claim that
additional funds are required, including but not limited to the Lhen existing balance of '
Fund B. a description of the ¢laims required at that time to be paid and the funds then
available in the Administrative Reserve.

()  AHP may dispute the amoun! of any Fund B Deposil Amount
Tequested by the Trustees by providing a wrinten notice within ten (10) Business Days of
receipt of the related Fund B Quanerly Deposit (2 “Dispule Notice™). The Trustzes and
AHP shall use all commercially reasonable efforts to resolve any dispute pursuant to this
Section 4.04(b) within five (5) Business Days of the Trustees' receipt of a Dispute
Notice. If the parties are unable to rasolve the dispute within such five day period, the
parties shall submit the dispute to the Court for resolution. [f any such dispute is not
resolved by the fifteenth day follewing AHP's receipt of the Fund B Quarterly Notice,
AHP shall remit 1o the Trust the amount stated therein; provided, that upoxn the resoluticn
of the dispute by the Court, zny amount paid by AHP in excess of that amount
determined by the Court to be due and payable shall be credited against amounts
requested in the next Fund B Quarterly Notice.

405 Temmination of Fund A and Transfer of Fund A Amountsto Fund B
(a) Fund A shal) be terminated vpon the Trusiees” determination thal:

(i)  the Screening Program established pursuant to Sections
IV.Ala IV.ALb IV.A2b, and IV.A 3¢ of the Settlement Agreement has been
completed; and

-G
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(i) a2l eligible Class Members have tecejved additional medical
services or cash to which they are entitied pussuant to Sections [V.A.1.¢ and IV.A2.c of
the Settlement Agreement; and

(i) all eligidle Class Members have received refunds pursuant 10
Sections JV.A.1.d and 2.a of the Settiement Agreement; and

(iv) the maximum amount has been expended by the Trusi for the
medical research and education fund pursuant 10 Section IV.A.3.2; and

{v)  funds have been reserved, but not necessarily expended, inan
amount that the Trustees deem reasonably necessary to maintain the medical egistry
established pursuant to Section IV.A.3.b of the Scttiernent Agreement.

(b}  Upon termination of Fund A pursuan to Section 4.05(a), the

remaining balance, if any, in Fund A, after adequats rescrvation of amounts for
maintenance of the medical registry, skall be transferred 1o Fund B in accordance with

Section 111.B.4 of the Setilement Agreement.

406 Administration of AJQ. The Trustees shall administer the payment of the
AlIO benefits 1o persons entering inio AJD Individual Agrecments in accordance with,
and 10 the extent provided in, Section V of the Settlement Agreement.

407 Compliance with Settlsment Aeresmen!. The Trust shall be administered

i aceordance with the Settlemnent Agreement, including but not limited to the Trustees’
compliance with the reponting obligations set fonh in Seetion VI.A 10 of the Senlement
Agreement and the clzims administration provisions set fonh in Section VI.C thereof.

ARTICLEV
FINANCIAL MANAGEMENT

501 Accounts, The Trustees shal] establish investmen? accounts with such
Persons as they shatl, in their discretion, deerm necessary or advisable for carrying out the
purposes of the Trust,

5.027 Ipvesyments. Monies held in the Trust Esiate may be invested by the
Eligible Depasitory in the manner in which individuais of ordinary prudence, discretion
and judgment would act in the management of their own affairs, subject to the foliowing
limilations and provisions:

(8  The Trust shall not acquire, or hold for Jonger than S0 days, any
long-1erm debt seeutities, participation certificates or similar instruments unless (i) such
securities, centificales o instruments are rated “Aa” or higher by Moody's Investors
Service, Inc. {"Moody's”) or "AA™ of higher by Standard & Poor's Corporation
{"S&P's") or (1) have been issued or fully guaranteed as 1o principal and interest by the
United States of America or any agency or instrumentality thereof.

®) The Trust shall pot acquire, or hold for longer than 90 days, any
tommercial paper unless (i) such commercial paper is rated “Prime-1" or higher by
Moody's or “A-1" or higher by S&P's and {ii} the senior long-term debt of the
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commercial paper issuer is rated “Aa” or higher by Moody's or “AA" or higher by
S&P’s.

{e;  The Trust shali not acquire any securitics or othsr instruments
issued by any Person (other than debt securities or other instrurnents issued or fully
guaranteed as 1o principal and interest by the United States of America or any agency or
instrumentality thereof) if, following such acquisition, the aggregate market value of all
secunities and jnswruments issued by such Person held by the Trust would exceed 2% of
the aggregate marke! value of the Trust Esate. The Trust shall not hold any securities or
other instruments issucd by any Person {other than debt securities ot other instruments
issued or fully guaraniesd as to principal and interest by the United States of Americaor
any agency or instrurnentaliry thereof) to the extent that the aggregate market vaiue of all
securities and insiruments issued by such Peréon held by the Trust would exceed 5% of
the aggregate market value of the Trust Estate, The Trust shatl no\ acquire any securities
or other instruments issusd by any Person (other than debt scouritics or other insuments
issued or Fully guaranteed as to principal and interest by the United States of Americaor
any agency of instrumentality thereof) unless, at the time of acquisition, the secunties or
other inscruments $6 acquired represen: not mote than 5% of all putstanding securities or
instrurnents of the same class and series,

(d)  The Trust may acquire centificates of deposit, time deposits and
banker's accepiances only (i) if issued by a bank whose seniof long-lerm debt is rated
“Aa" or higher by Moody's or "AA” or higher by S&P’s, (ii} if issued by a bank whose
name appears on a list, maintained by the Trust and reviewed quanerly by the Trustees or
an invesiment manager designated by them, of banks approved by the Trustees or such
investment manager, and (iii) if the 1enm 10 maturity from the date of acquisition does not
exceed two vears and one day. The limitations of {a) and {c) above shall not apply to
such centificates of deposit, time deposits and banker's acceptances.

In delermining investments 10 be held by the Trust, due regard shall be giventy
the Trustees (o safety of principal and to production of reasorable amounts of current
income. The Trustees shall not be under any obligation to invest Trust asséts for capital
appreciation, in view of the purposes for which the Trust was created, but are not
prohibited from so doing.

5.03  Accouniing
(a) As s0on a5 practicable on or about the commencement of ¢ach
calendar year, the Trustees shall cause to be prepared budget and cash flow projections
covering such calendar year.

(b)  The Trustees shall cavse to be prepared at the end of each calendar
year an annual accounting containing financial statements of the Trust as of the end of
such calendar year, including, without limitation, & balance sheet of the Trust, a statemsnt
of receipts and disbursements, a slatement of profit and loss prepared on an accrual basis,
and a supplementary schedule of investments and assets, listing both principal and
income, audited by a recognized national firm of independent public accountants selecied
by the Trustees, and reported on by such fimm s 1o faimess of presentation in accordance
with generally accepted aceounting prineiples consistently applied.

i A-03249
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(c)  The Trustees shall cause to be prepared at the end af each of the
first three quarters of each calendar year a guarterly accounting containing unaudited
financial statements of the Trust as of the end of such quarter, including, without
limitation, & balance sheet of the Trust, 2 statement of receipts and disbursements, a
staiement of profit and Joss prepared on an acerual basis, and 2 supplementary schedule
of investments and assets, listing both principal and incorne, reported on, subject 1o
nommal year-end adjustments, as to faimess of presentation in accordance with generally
accepted accounting principles consistenily applied, by the Trustees or by an accountant
or financia! officer or agent regulazly employed by the Trust.

504 Reporting. The Trustees shall cause the annual and quarterly accountings
required by Section 5.03 of this Trust Agrecment 1o be filed with the Court and 1o be
provided 10 AHP and Class Counsel. The annual accountings shall be filed and provided
as soon as available, but in no event later than 90 days following the end of each calendar
year. The quarterly accountings shall be filed and provided as soon as available, bulin
no event later than 45 days following the end of the quarter of the calendar yzar to which

such accountng refates.

ARTICLE V]
TRUST POWERS

6.0l Powers.
{3)  Subject to the limnations set forth in this Trust Agreement and the
Settlenent Agreement, the Board of Trusiees shall have the power 10 take any and all
actions that, in the judgment of the Trustees, are necessary or proper to fulfill the
purposes of the Trust, including, without limilation, each power expressly granted in
this Article VI, any power reasonably incidental thereto, and any trust power now or
hereafier permitted under the laws of the Sate of Delaware.

(b)  Except as expressly provided in this Agreement and in the
Sertlement Agreement, and unless the Court in its exercise of its general supervisory
power enters an order as 1o any paricular maner, the Trusters need not obtain the order
or approval of the Court in the excreise of any power or discretion confered hereundes.

6.02 Specific Powers. Without limiting the generality of Section 6,01 of this
Trust Agreement, and subject to the other provisions of this Trust Agreement, the Board
of Trustess shall have the power:

{8)  toraceive, hold, and administer herzunder, as pant of the Trust
Estate (i) the funds delivered to the Trust from time to time by AHF pursuant to the
Senlement Agreement, subject ta the adjustments and limitations described therein;
(if) any recoveries with respect to amounts previously expended by the Trust (such as,
without limitation, refunds of 1axes or administrative expenscs previously paid by the
Trust); and (jii) any interest or other earnings oa any of the feregoaing,
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(b)  to investand reinvest the funds of the Trust as provided in this
Trust Agreement,

(e} tcemploy and compensate counsel, ScCoUNIANts, appraisers, and
olher parties deemed by the Trustess 10 be qualified 25 experts on such matiers as may
arise before them, and the opinion of such partics an any matters submiried to them by
the Trustees shall he full and complete pratection to the Trustees with regard to any
action taken by the Trustees hereunder in good faith and in accordance with such opinion;

(8)  to indemnify any Person entitled to indemnification under Section
3.0 of this Trust Agreement, to purchase insurance to effect such indemnification, in
accordance with such Section 3.10 and to mest the obligations of the Trust under Artictes
IV and V hereof,

(2) 1o zppeint or hire such emplayees, and engage such legal, financial
2nd other advisors and agents as are deemed necessary by the Trustess for the proper
administration of the Trust and 10 compensate such officers, employees, advisers and
agents for their services;

{n 1o enter into such other arrangements with third partics as are
deemed by the Trusiess 1o be useful in carmying out the purposes of the Trust {including.
without limitation, engaging a financial institution (o act as paying agent, depository,
custodian ar trustae with respect fo funds, reserves or accounts created hereby or
established pursuant hereto), and to compensate such third parties for their services;

() 1o delegate any or all of the discretionary power and authority
herein conferred at any time with respect to the investment of the Trust Estaic 1o any one
or mote nationally recognized individua! or institutional advisors or invesment
managers, and o compensate such advisors and managers for their services;

{t) to acquire, own, lease and convey such real and personal
propenties, in such localions as the Trustees may deem necessary or desirable forthe
proper adminiswration of the Trust;

W] to adopt and amend rules and procedures not inconsistent with the
Settlement Agreement and this Trust Agreement, as the Trusiees may deem necessary or
desirable for the governance or adminiswation of the Trust;

4y 10 assign, pledge, or otherwise transfer or encumber Trust assets 1o
the extent the Trustees deem necessary of desirable in the ordinary course of
administration of the Trust;

(k) 16 obtain and pay the premiums for such fidelity bonds and other
insurance policies as the Trustees may deem reasenably necessary or desirable for the
protection of the Trust or the Trustees;

. m following Final Judicial Approval, 16 borrow money and issue
noles, guaranties and other evidences of indebredness {which notes, guaranties or other
evidences of indebtedness may exonerale the Trustezs from personal liability with respect

thereto), to the extent the Trustees deem necessary or desirable for the proper
administration of the Trust; provided, however, that excep! for ¢contracts or leases for the
purchase or lease of items necessary for the proper administration of the Trust, the
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Trustees shall have no power to borrow moncy or issue noles, guaranties, or other
svidences of indebladness in an amount ouistanding at any one lime in excess of
51,000,000 unless it receives the pricr approval of the Court for a greater amount;

(m) 1o consult with AHP and Class Counsel at such times with respect
to such issues relating to the conduct of the Trust as the Trustees consider desirable, as
provided in Section 10.03 hereof;

(n} 1o adopt and amend By-laws to manage inlemal affairs of the
Trust, provided that no such By-law may be inconsistent with the provisions of this Trust
Agreement or of the Settiement Agreement and provided furher that the initial By-laws
shall be as anached at Annex A; and

{9)  todo all other acts and things not inconsistent with the provisions
of the Sertlement Agreement and this Trust Agreement which the Trustees may deem
reasonably necessary or desirable to carry out the purpese of the Trust as set forth in
Anticle 2.02, in the same manns: and to the same extent 25 an individual might or cold
do with respec 1o his own property, subject to the limitations of applicable law governing
the conduct of fiduciaries.

{p) 1o enter into any contract or otherwise engage in any fransaction
with any Trustee or Entity affiliated with any Trustee, provided that (a) such contract or
trarsaction is approved by the unanimous vote of the disinterested Trustees upon full
diszlosure of all relevant facts, and (b) the terms and conditions of such contract or
transaction are approved by the Court;

(@) The Trustees shall not have 1e power (o guaranty any debt of

other persons.
ARTICLE VII
TERMINATION AND REVERSICN
7.01  Tmst Terminatiog. Subject to Article 1X hereof, the Trust shall tecminate

within a reasonable time fotlawing: (1} the Trustees’ determination that ali of the
purposes of the Trust have bezn met, (2) the Final Payment has been made by AHP
purstant to Section JILC.5 of the Setticment Agreement or has been deemed 1o have been
made by AHP pursuant to Section [1L.C.7 cf the Sectlement Agreement, {3} notice by the
Trustees to AHP and the Court of such determination and a recommendation 1o the Court
that the Trust be terminated, (4) the Court's epproval of teimination of the Trust, and (5)
the winding dewn of the Trust; provided, however, that in no cvent shail the Trusl
continue beyond the expiration of 21 years from the death of the survivor of the
descendants of Jeseph P. Kennedy, the late ambassador of the Unlted Stetes to the Court
of St. James's, living on the dare this Trust Agreement is exzcuted.

7.02 Nop-Reversign. Upon Final Judicial Approval, AHP's dght of reversionin
the Trust Estate shall terminate, angd thereafier no amount remaining in the Trust Estate
shall be distributed 10 AHP. Any amounts remaining in the Trust afier termination
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pursuant to Section 7.01 herein, and except a5 provided in Article IX hereof, shall be
transferred by the Trustees 10 nonprofit organizations gualifying under Section 501(c)(3)
of the Intemna) Revenue Code in such respective amounts as the Trustees shal) determine,
in ¢ach case as approved by the Court.

ARTICLE VIII

TAX MATTERS

8.0 ualifie ement Fung; Tax Filings. The Trust established pursuant to
this Trust Agreement (inciuding both Fund A and Fund B} is intended to constinute,
together with the Lnterim Escrow Account, a single “qualified sertlement fund” for
federal 1ax purposes as described in Treas. Reg. Section 1.468B-1. Subject 10 Article IX
hereof, the Trustees shali comply with al] requirements applicable to such a qualified
seltiement fund, including without limitation all 1ax filing. payment and reporting
requirements imposed by Treasury Regulations issued under Secrion 468B of the Code,
any successar provisions thereto, any comparable provisions of state or Jocal tax laws, of
otherwise, except 1o the xient that either (1) there has been a final determinanon, binding
on the applicable taxing authonity, the Trustees and ABP, or (ii) the Trystees have
received an opinion of counsel meeting the requirernents of Section 9.04 herein, in cither
case 1o the effect that other requirements apply to the Trustees in lieu of the qualified
senlement fund requirements. The Trustees shall take any action or cause the Trust to
take any action nscessary lo create and maintain the status of the Trust as a qualified
settlement fund, In addition, no Trustes shall take any action that wilt adversely affect
the qualification of 1he Trust as 2 qualified settlement fund.

£.02 Taxable Year and Accounting Method. The taxable year of this Trust

shall be the calendar year. The Trust shall use an accrual methed of accounting within
the meaning of Section 446(¢c) of the Code.

803 Relation-Back Election, At the optien of AHP, the Trusices and AHP
shall join in the filing of a "relation-back glection™ within the meaning of Treas. Reg.
Section 1.468B-1()(2) with respect to the Trust. Pursuant 1o such tlection, the Trustees
sball comply with all of the requirements containtd in Treas. Reg. Section 1.468B-1(;)2)
that apply 10 such election.

8.04 Tax Information to be Provided 1o AHP. The Trustees shall provide fo

AHP such information as is reguested by AHP regarding the operations of the Trust,
including the amounts of distributions from the Trust Estate, in such detail as is
reasonably necessary to enable AHP 10 deermine properly its applicable tax obligations
on a timely basis. Such information shall be provided within 30 days after the end of
e¢ach calendar quaner, withun 30 days after the end of each calendar year, and a1 such
other times as AHP may reasonably request in order 10 compute its estimated taxes.

805 Tax Rewms; Tax Pavments. The Truste¢s shall timely file such income
1ax and other returns and statements as are required 1o comply with applicable provisions
of the Internal Revenue Code and of any state 1aw and the regulations promulgaied

.15.

Diet Drug Settlement Class Exhibit PC004 PAGE 15 0f 26

R-B3253



thereunder. The Trust shall be responsible for paying {or reimbursing AHP for) taxes ard
any other obligations or liabilities of any and ail kinds whatsoever which at any time are
lawfully levied, assessed upon or become payable in respect of the Trust or the Trust
Estate (including taxes or obligations in tespect of assets received from the Interim
Escrow Account},

ARTICLE KX

EFFECT OF TERMINATION OF SETTLEMENT AGREEMENT

If Final Judicial Approval is not obtained or if the Sztilement Agreement is
terminated by AHP for any reason, the Trus! shall no longer have as its purpose the
adminisiration of the setilement with the Sattlement Class contemplated in the Setilemnent
Agreement, but the Trust shall remain in effect to administer the AIO Individual
Agreements, subject to and in accordance with Section V.H of the Sentlement Agreement,
as follows:

9.01 Transfer of Trust Estate. Within § Business Days after the date on which
Final Judicial Approval is not obtained or the date on which the Settlement Agreement is
terminated for any other teason, the Trustees shall transfer the Trust Estate 10 AHP,
except 1o the extent provided in Section V.H.2 of the Settlement Agreement.

9.02 Cperation of Trust. The operation of the Trust and AHP's ights and
obligations under the Serlement Agreement shall be deemed to be modified as provided
in Sectiens V.H.2 and V.H.3 of the Settlement Agreement.

903  Amendment of Trust Agreement. This Trust Agreement shall be subject
to amendment if and 1o the extent agreed vpan by AHP and Class Counsel pursuan! to

Section V.H 4 of the Settlement Agreemnent or as directed by arbitrators pursuant to
Section V.H.5 thereof, and the provisions of Section 10.08 hereof shall not apply 1o any
such amendments.

9.04 Effect on Tax Status. The Trustees shall consult with qualified legal
counse] acceptable to AHP regarding whether the Trust would continue to be taxed asa
“qualified sentlement fund” and, if such legal counse! opine that the Trust would no
longer be taxed in tha! manner, the Trustees shall no longer manage the Trustas a
“qualified settlement fund” pursuant to Section 8.01 hereof, provided that nothing herein
shall relieve the Trustzes of their obligations (o provide timely information to AHP
pursuant 10 Section 8.04 hereof o1 to file all required tax returns and statements and (o
pay, of reimburse AHP for, taxes or other obligations in accordance with Section 8.05

hereof,

9.05 Termination of Trust for Alternative Mechanisiy. Iff AHP and Class

Counsel mutually agree, pursuant to Section V.H.4.2 of the Settlement Agreement, thata
different mechanism should be estzblished for administering the AIO lndividual
Agreements than this Trust, or if arbitrators so determine pursuant to Section V.H.S
thereof, this Trust shall terminate in such manner and at such time a3 shall bs so agreed or
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determined, notwithstanding the fact that such termination mi ght occur prior to the date
on which this Trust would terminate pursuant to Section 7.01 hereof. In the event of such
a termination, the balance, if any, of the Trust Estate, after payment or reservation for any

authorized expenses incurred prior thereta, shall be distributed 16 AHP subject to any
differemt disposition of such balanice which is mutvally agresd between Class Counse!
and AHP pursuant to Section V.H.4 of the Settlement Agreement or directed by the

arbitrators pursuant to Section V.H.5 thereof.

ARTICLEX
GENERAL PROVISIONS

1001 Imevocability. The Trustis irrevocable.

10.02 Recordation. This Trust Agreement shall be recorded in such places as

AHP or the Trustees shall deem necessary or advisable.

10.03 Copsultation wj ass Counsel. The Trustees shall have the
right to consult with Ciass Counsel and AHP as they may desm necessary for the proper
administration of the Semlsment Agrzement and their duties under this Trust Agreement.
In the event that such consultation is requested of and provided by Class Counsel after
the Court enters an order awarding counsel fees and reimbursement of litigation expenses
10 Class Counsel and the Common Benefit attorneys in connection with their services in
creating the settlement funds, Class Counsel shall have the right to apply for and receive
additiona! fess and expense reimbursements for their time and costs incurred in
consulting with the Trustees, payable from the Trust Estate, in such amount as the Court

may approve.

10.04 Conflict with Settlement Agreement. In the event of 2 conflict between

the terms of this Trust Agreement and the tenms of the Settlement Agresment, the lerms
of the Sentlement Agreement shall control.

10.05 Demands, Notices and Communicaticps. A!ll fermal demands, noticas

end communications by and among AHP, Class Counsel and the Trustees shall be in

writing and shali be deemed 1o have been properly given when received. Any notice or
other comm.unicalion made pursuant 1o this Trust Agreement shall be sent, as applicabie,

to the persons set for below. AHP, Class Counsel and the Trust may each change its

designated recipient by writien notice to the others.

1f 10 AHP, to:

Louis L. Hoynes, Jr., Esq.

Senior Vice President and General Counsel
American Home Products Corporation

5 Giralda Farms

Madison, New Jersey 07540
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If to Class Counsel, to:

Arnold Levin, Esq.

Levir, Fishbein, Sedran & Berman

510 Walnut Street, Suite 500
Philadelphia, Pennisylvania 19106-3875

Michael D. Fishbein, Esq.

Levin, Fishbein, Sedran & Berman

§10 Walnut Street, Suite 500
Philadelphia, Pennsylvania 19106-3873

Stanley Chesley, Esq.

Waite, Schneider, Bayless & Chesley
1513 Central Trust Tower

Fourth & Vine Streets

Cincinnati, Ohio 45202

Johr J. Cummings, Esq.

Cummings, Cummings & Dudenhefer
416 Gravier Strest

New Orleans, Louisiana 70130

Gene Locks, Esq.
( . Greitzer & Locks
1500 Walnut Street -- 20th Floor
. Philadelphia, Pennsylvania 19102

Sol H. Weiss, Esq.

Anapal, Schwartz, Weiss, Cohan,
Feldman & Smalley, P.C.

1500 Delancey Place

Philadelphia, Pennsylvania 13102

Christopher Placitella, Esq.
Wilentz, Goldman & Spitzer

90 Woedbridge Center Drive
Suite 900, Box |0

Waoodyridge, New Jersey 07093

If ta the Trust or to the Trustess, to:
{Insert name and address]

1006 Severability. Should any provision of this Trust Agreemert be determined
to be unenforeeable, such determination shall in na way limit or affect the enforceability
and operative effect of any and a1l ether provisions of this Trust Agreement.

-18.
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10.07 Headings. The headings used in this Trust Agreement are inserted for
convenience only and shall not affect the construction of any provisions of this Trust

Agreement.

10.08 Amgndment. Subject 1o Article 1X hersof, this Trust Agreement may be
amended only by order of the Court; provided, however, that any amendment that would
adversely affect or increase the obligations of AHP sha/l require the consent of AHP and
any amsndment that would adversely affcct or decrease the benefits of Class Members
shall require the consent of Class Counsel; and provided further, that this Trust
Agreement shall not be amended in any manner that adversely affects the treament of the
Trust as 2 quatified sentlement fund (as described in Section 8.01 herecf).

10.09 Governing Law. The laws of the State of Delaware shall govern the
interpretation and validity of the provisions of this Trust Agresment and all questions
relating to management, administration and investmenl of the Trust and the Trust Estate.

10.10 Jurisdiction and Venue. The parties hereto submit to the continuing
exclusive jurisdiction of the Court for purpeses of any suit, action or proceeding seeking
1o interpret or enforce any provision of, or based on any right arising out of, this Trust
Agreement, and the parties hereto agree not 1o commence any such suit, astion or
proceeding except in the Count. The parties hereto hereby waive any objection 1o the
Jaying of venue of any such suit, action or procecding in the Coun and hereby further
waive and agree not 1o plead or claim in the Count that any such suit, action or proceeding
has been brought in an incenvenient forum.

1001 Trust Location. The Trust shail mainwain its principal offices in the State
of Delaware. Upon a determination by Delaware taxing authority or lax counsef that
income and/or gains of the Trust are subject ta taxation by the State of Delaware, the
Trustees shall have the right to take such actions, including relocating its principal office,
as they deern necessary to minimize of climinate any stale income tax liability, provided
such actions are reasonably believed to result in the increase of amounts in the Trust
Fund available for other distributions required by this Trust Agreement.

10.12 Coupterparts. This Trust Agreement may be tigned in any number of
countsrpants, each of which shall be an onginal, with the same effect asif the signatures
\hereto and hercto were upon the same instrument. Delivery by facsimile of a signed
countzrpant shall be deemed delivery for purposes of acknowledging acceptance hereaf,
however, an original executed Agreement must prompily thereafter be delivered to each
panty.

10.13 Congitigns to Effectiveness. This Trust Agrecment shall become effective
when each party hereto shall have signed a counterpart hercof (the “Effective Date™).

N WITNESS WHEREOF, AHP has caused this Trust Agreement to be executed
by a duly authorized officer of representative of AHP and attested by another duly
authorized officer of AHP, and the Initial Trustees have each executed this Trust
Agrecmnent, all as of .

AHP, as Trustor
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Aftest:

By:

Name: Louis L. Hoynes, Jr., Esq.
Tifle: Senior Vice President and
General Counse]

.30.
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Altest:

TRUSTEE TO SERVE UNTIL 12/31/04

Altest

By:

Name:

TRUSTEE TO SERVE UNTIL 12/31/04

Attest:

By:

Name:

TRUSTEE TO SERVE UNTIL 12/31/04

Allest:

By
Name:

TRUSTEE TO SERVE UNTIL 12/31/04

ATtest

By:

Name:

TRUSTEE

Attest:

By:

Name:

TRUSTEE

L2
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Attest:

TRUSTEE

By:

Name:
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ANNEX A

AHP SETTLEMENT TRUST

BYLAWS

ARTICLE!
OFFICES

SECTION 1. Principal Office. The initial principal office of the AHP

Sertlement Trust (the “Trust™) shall be in Delaware. Relocation of the principal office of

the Trust shatl require Court Approval.

SECTION 3. Qther Offiees, The Trust may kave such other offices at such

other places as the Trustees may from {ime to lime determine 1o be necessary for the

{ . efficient and cost-effactive administration of the Trust.

ARTICLE 1

RUSTEES

SECTION 1. Number of Trustess, The number of Trustees in the provisions

governing the resignation and remaval of & Trustee and the appointment of a successor

Trustes shall be governed by the provisions of Article 3.0] of the Trust Agresment,

SECTION 2. Regular Meetings. Regular meetings of the Trustees may be held

at such time and place as shall from time 1o time be determined by the Trusiees provided

that the Trustees shall meet at least once per month. After there has been such
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determination, and a notice thereof has been once given to each Trustes, regular meelings
may be held without further notice being given.

SECTION 3, Spegial Meeting Notice, Special meetings of the Trustees shall be

held whenever called by one or more of the Trustees. Notice of each suzh mecting shall
he delivered to sach Trustee, addressed to him or her at his or her residence or usual place
of business, 3t least seven (7) days before the date on which the meeting is to be held.
Such notice shall state the plaze, daie and hour of the meeting and the purposes for which
itis called. In lieu of the notice to be given as set forth above, 2 waiver thareof in writing
signed by the Trustee or Trusices eatitled to receive such notice, whether before ot afier
the meeting, shal! be deemed equivalent thereto for 1he purposes of this section, No
notice 1o or waiver by any Trustee with respect 1o any special meeling shall be required if

such Trustee shall be present &t said meeting.

ARTICLE It
QFFICERS

SECTION 1. Princlpal Officers. The Trust may have such principal officers 25

the Trusiees may in their discretion appoint afier determining that such appointment will
promote the efficient and cost-ffective administration of the Trust, including an

Executive Director, one or more Assistant Directors, a Sceretary-Treasurer and a

Contolter.

10N 2. Electiop 2nd Term_of Office. The principal officer(s) of the Trust

shall be chosen by the Trusteas. Each such officer shall hold office until his successor
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shall have been duly chosen and qualified or unti) his earlier death, resignation or

removal.

SECTION 3. Subprdinate Officers, In addition to the principal officers

enumerated in Section | of this Article IT1, the Trust may have such other subordinate
officers, agents and employees as the Trustees may deem necessary for the efficient and
cost effective administration of the Trust, ¢ach of whom shall held office for such period,
have such authority, and perform such duties as the Trustees may from time to time
determine. The Trustees may delegate io any principal officer the power to appoint and
1o remove any such subordinate officers, agents or employees,

SECTION 4. Removal, Any officer of the Trust may be removed with or
without cause, at any time, by resolution adopted by the Trusiess at any meeting of the
Trustees for (hat purpose at which 8 quorum is present.

SECTION 5. Reslgnations, Any officer may resign at any time by giving
written notice to the Trustees. The resignation of any officer shall 1ake effect upon
receipt of notice thereof or 8t such later time as shall be specified in such notice and
unless otherwise specified therein, the acceptance of such resignation shall not be
necessary to make it effective.

SECTION §. Powers apd Duties, The officars of the Trust shall have such

powers and perform such duties as may be conferred upon or assigned to them by the

Trustees,
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ARTICLE IV
AMENDMENTS

Any propased Amendment of the Bylaws must be contained in the notice of the

meeting.
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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

In Re: DIET DRUGS : MDL DOCKET NO.
(PHENTERMINE/FENFLURAMINE/: 1203
DEXFENFLURAMINE] PRODUCTS

LIABILITY LITIGATION

THIS DOCUMENT RELATES TO:
ALL ACTIOCNS

SHEILA BROWN, et al.
Plaintiffs,

vs.

WYETH (FORMERLY
AMERICAN HOME PRODUCTS

CORFPORATION,
CIVIL ACTION NO.

Defendant. : 99-20593

Oral deposition of ROBERT A.
MITCHELL, JR., taken pursuant to notice, at
the Law Offices of Wolf, Block, Schorr and

. |

Solis-Cohern, LLP., 1850 Arc

—
wn
T
=
Ly
¢
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o
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Floor, Philadelphia, Pennsylvania 19103, on
Thursday, November 14, 2002, beginning at
approximately 2:00 p.m., before David Walsh,
Court Reporter-Notary Public, there being

present:
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ROBERT A. MITCHELL, JR.

class counsel. I relied on Mr. Rich's

2 representation that he woulid notify people.

O I R W
Juy

3  Whether he has or not, I have no idea, but we

10

b 4 have agreed to have Ms. Overseth availabkle at
12

13 5 4:00, though it may be a few minutes later
14

15 § then that, and then Mr. Florence thereafter in
16

17 7 this room.

18

132 8 MR. WEISS: I'm in court all
20

21 9 day, so I couldn't get my e-mails.

22

23 10 MR. PETROFF: Ready to go, Mr.
24

25 11 Mitchell?

26

27 12 THE WITNESS: Sure.

28

29 i3 MR. PETROFT: I've got 2:15.
30

31 14 Is that what you've got, Andy?

32

33 15 MR. CHIRLS: Yup. I've got
34

35 16 2:14, but we're here.

36

37 17 MR. PETROFF: I should have
38

39 18 said 2:13.

40

41 19 - - -

42

43 20 EXAMINATION

44

45 21 - - -

46

47 22 BY MR. PETROFF:

48

49 23 Q. Pleage state your full name?

50

51 24 A. Robert A. Mitchell, Jr.

52

53 25 Q. vou're the executive director of the AHP
54

55

56

- KNTPRES-NHEN SPHERTON
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11
settlement trust?
A. That's correct.
Q. How long have you been the executive
directozr?
A, T started on January lst, 2002.
Q. Sc, almost a year?
A. That's right.
Q. And who was the executive director
before you?
A, Before me, it was actually a chief

cperating officer, who was at the trust. His
name was Jim Wonderly. It wasn't an executive
director -- yeah, I take it back. It was an
executive director position, so it was Jim
Wonderly.

Q. How did you come about to be selected as
executive director, do you have any idea?

A. I can tell you my perspective of it. I
was working -- prior to working at the trust,
1 wag counsel at Wolf, Block, who was counsel
for the trust, and I spent a lot of my time at
Wolf, Block working with the AHP settlement
trust, and in August of 2001, Mr. Wonderly
made it known that he was going to resign his

position as the chief operating officer and

KNTPRS-COHREN SPHERTON
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12

execlutive director.

At that time, the trustees
asked me to step in as an interim CEO for the
trust, as the trust worked through some
transition issues with its prior contractor,
and I was very familiar with those issues.
And the trustees conducted a nationwide search
for a permanent executive director and out of
that search, they offered me the position and
I accepted it.

Q. So, when did you actually start working
on trust matters? Obviously, it was before
vyou became executive director?

A, Right, I prcbably started as early as

August or September of 2000.

Q. Okay. When did the trust come into
existence?
A. The trust came into existence shortly

before I actually started off with the trust.
I'm not exactly sure of the precise date that
the trusts fcrmal existence started. T know
that the settlement agreement itself received
trial court approval in September 2000.
September of 2000, that's correct. And it was

at that point that the trust actually stood up

KNTPRS-COHEN SPHERTON
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and began operating.

Q. Okay. You understand that the court has
allowed plaintiffs in this case Lo take your
deposition for up to %0 minutes? You're aware

of that, right?

A, That's right.

Q. You're aware a designation, in fact, two
designations have been filed by the trust
telling the world what you're going to testily

about at tomorrow's hearing?

A. That's right.
0. Have you seen Exhibit Number 1 before?
A I don't think I saw this cover letter,

but the actual contents of it where it
describes my -- the disclosure of my
testimony, yes, I had seen that.

Q. If you'd switch to page three of the

exhibit, the actual typed page.

A Ckay.

Q. Do you see where it says, "he will
testify about operational aspects of the
Echocardiogram Screening Program"?

A Yes.
Q. Is that something that you're familiar

with as a result of working on this trust for

TNTDRG . COEEN SPHERTON
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14
1 guess over two years now?
A Yes.
Q. What is the Echocardiogram Screening

Program that you're prepared to testify about?
A, Under the settlement agreement, one of
the benefits available to class members is a
free echocardiogram and -- to people who meet
the qualification requirements and the echo
screening -- the Echocardiogram Screening
Program referred to in this document is the
method by which the trust delivers that
benefit.

Q. How does the trust go about finding out
what doctors could do these echoes in this
screening program?

A. Prior to the trustees, the formal trust
taking shape, there were a couple of contracts
that were issued by the interim claims
administrator. Seabury and Smith was
originally envisioned to be the company, the
contractor for the trust that handled the
majority of claims processing and Crawford and
Company was awarded the contract with respect

to the Echo Screening Program.

They worked together.

KNIPES-COHEN SPHERION
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Q. All right. Exhibit Number 10 is a
letter from Orran Brown dated September 13th,
2002. Ycou're familiar with this letter,
aren't you?

A. Yes.

Q. On page two, there's some language about
when a claim can be audited and I'll show the
two sentences I've got highlighted which I
think focuseg on that. "The settlement
agreement does not impcse any deadline upon
either Wyeth or the trust" and then a
paragraph down it says,"it's clear that a
matrix claim could be selected for audit at
anytime in its processing, history, even after
it has been paid*. Do you see that?

A. Yes.

MR. CHIRLS: Where is the
second one just for my reference? Yes, sir,
chank vyou.

BY MR. PETROIF:

Q. Is there any deadline for when one of

these claims can be audited?

A. I believe Wyeth has until the guarter
after a claim -- the end of the guarter after
the claim has been -- has become complete.

KNTPRS-COHFEN SPHERTON
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ions, moved through his resume.

THE COURT: Is there any objection that this

the record?

MR. CHIRLS: I don't know that he was

offered up as an expert, but T do now on the basis of

the resume

management

that subje

BY MR. CHI
Q. Mr. F
for the Tr
you been c
A. We we
the claim
the Trust
Q. When
A. That
And after
together a
from the u
claim proc

the plan t

offer him up as an expert in development and

of mass torts claims progess.
THE COURT: Anybody want to voir dire him on
ct?
All right. You may proceed.
CROSS EXAMINATION AS TO VCIR DIRE
RLS:
lorence, how have you -- what have you done

ust? Or what tasks have you -- things have

alled upon to do?

re initially hired by the Trust to look at

processing operation of the contractor that
was using, Seabury and Smith.

was this, more or less, do you remember?

was in the late spring, eariy summer of 2001.

performing that contract we were asked to put
plan to assist the Trust in transitioning
se of an outside contractor to conducting
essing services in-house. And since putting

ogether, we have worked with the Trust on
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implementing that plarn to pull pasically all claim
processing services.

Q. pull things in house beginning in, did you say,
the summer of 'C17?

A. I think the plan actually was completed and began

on Rugust 1st of 2001.
Q. and in very broad outline what did the plan call
for the Trust to do?
A. Well, there are a couple segments of the plan.
Oone was to continue claims processing using the
contractor through the end of their contract, which was
the end of January of 2002. And that involved
increasing supervision and actually apecifically
directing the workflow of the contractor down to a
level of saying who would be working on what, what
cases would be looked at and in fact taking over some
of the not just management but data processing for the
contractor.

and then the -- then the second main
category of activities were activities directed toward
building a facility, which was everything from
developing space, staffing plans, hiring people,
developing training materials, developing a computer
system to traffic claims and to assist in the

processing of the claims, the scanning and filing of
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the paper. The plan actually covered all the major

accivities of building a claims processing

organization.
Q. $o step one was to sort of step in and function
as -- have the Trust functicon as the management of what

Seabury, the contractor, was doing.

A Much more direct management of Seabury.

Q. Then at the same time to build capacity sc the
Trust could do its own processing?

A. Correct. It was a little like trying to build the

airplane as you fly it.

Q. To whom did you report?
A. I reported to the trustees.
0. And did the trustees take an active role in

reviewing what you did and providing their own thoughts
on what ghould be done?

A. They took a very active role.

Q. Did you give any consideration to recommending to
the Trust that it engage a different contractor to do
this rather than to build in-house its own capacity?

A We did consider that, yes.

Q. and what was the result of ycur consideration?
what were your views?

A. Well, the views were that there really was not a

contractor available that had the capability to do this
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job any quicker or with higher guality than the Trust
could deo itself and certainly not cheaply.

Q. Aren't there Trusts -- aren't there claims
processing contractors out there in the world?

A. There are. There are many.

Q. There are none that could do this -- figure it out
and get it going in a short time?

A. We didn't believe so, of the contractors that we
had been exposed to. In fact, we had spoken with the
interim claims administratcrs briefly back in, I guess
it was December of 2000.

Q. "We" being ARPC?

A, ves. And having read the agreement at that time,
I think we said to them that we didn't -- we were not
aware of any single contractor that had the experience
necessary to perform the contract, certainly not to
perform it with the existing time deadlines in the

contract.

Q. what about the deadlines made that -- brought you
to that conclusion?

A. Well, our experience with other trusts, or claim

protessing facilities that are set up as part of mass

tort procedure for distributing money is that there is
usually a huge rush of claims at the front end,

especially if there is a deadline of some sort. If you
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are creating an organizaticn from scratch or if you are
contracting with somecne, there is a great deal of
planning that has to g¢ -- has to take place. And if
there are deadlines at the front end of the process,
that means that you have to build the facility from
seratch or you have to train the people to do the
contracting from scratch and build that organization up
to be able to process the largest quantity of claims
that it will ever see at the front end of the process.
S0, you know, a manufacturing analogy may be that
gomeone is coming in with a new product. It's likely
to have a great market appeal, but only at
Christmastime. And so you say, well, you believe that
the appeal is going to be for a half a millicn units,
but you want to be able to nave a half million to sell
at Christmas. Then you build a factory that can
produce a half million units in a very short period of
time. The problem is, then, when January comes and
February, March and April, ycu have this huge capacity
and nothing to process, sO the deadlines in the plan
trouble me some. I mentioned that to the interim
claims administrators because it's very difficult to
meet early upfront deadlines in processing.

Q. Now, when you went about developing the plan

beginning in August or September of 2001, it involved
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building the Trust's capacity to process claims, is
that right?

A. That's correct.

Q. pid you set a goal in cooperation or under -- in
consultation with the trustees or recommend to them a
goal as to when the Trust would be ready to do its own
processing?

A. The plan, as it ram out, I think, had the
implementation, full implementation by the Trust
sometime in March.

Q. and why did ycu pick March?

A. I didn't pick March.

Q. What led to the March deadline or the March goal?
A, We really were operating under, I guess, two
constraints. One is, in an ideal situation how long
will it take anyone to complete the set of tasks that
were cutlined, and then, second, that the -- as I
understood the contract with gubcontractor, that it was
to lapse at the end of January. and if I'm not
mistaken, there was both a notification period and a
contract interval that would have committed the Trust
to a much longer perieod of time to use a subcontractoer.
So we were trying to pick that schedule that could be

done and could be completed as close as possible to

January 31.
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Q. Did you see any possibility of getting the Trust
ready to process all the elements of claimg on its own
before March?

A. No. 1In fact, we described the plan to the
trustees as an extremely aggressive plan.

Q. and how close did the Trust come to meeting that
plan?

A. The Trust met the plan.

0. Now, you have since been called upon to do
another -- to work with the Trust on another plan or

another course of action in the development of its

capacity, am I right?

A, That's correct.
Q. Tell us what you have been called upon to do.
A. Well, when the -- when the date one passed and

after final judicial approval, the Trust was faced with
a level of claimg that it had not anticipated, that
certainly we had not anticipated either, we were asked
to work with the Trust to develop another plan for both
expanding the capacity and trying to improve any --
improve efficiencies so we could, again, do more with

less.

Q. When did you get called upon to do that and what

have you done?

A. We actually started that activity, I think, three
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would be in the notice package, any updates to the
claim forms, the notice, the instructions, clean and
update the mailing list. The mailing list ig -- as I
said, is about 1.4 million addresses. So there is an
attempt to update it, take out any duplicates to --
anybody that has mailed -- sent mail to the Trust since
the last mailing to update their address. Then there
is bidding and engaging a wmailing centractor, printing
and mailing the notice.

Q. That has nothing to do with processing itself,
other than vou don't want it to interfere and drag
management time away from the processing, is that
right?

A. That's right. That's why it's in here. The
intent is te develop a plan such that the Trust is
ready, as soon ag the notice goes out.

Q. 3.2, is that planning for the fact that there will
likely be a large spike of mail around day 2 or after
the notice goes cut?

A. Yes, it is. It's trying to set up a contingency
plan, such that if there is a gpike of mail that comes
in on date 2, it is not digruptive to normal Trust
operations.

Q. 3.27 is implementation of procedures to sort time

sensitive correspondence.



10

11

12

13

14

15

16

i7

18

19

20

21

22

23

24

25

191

A. Correct.

Q. Rather than ask you, I will ask you if you agree.
For instance, when the Trust sends out a tentative
determination now, or until now, it has said if you
have 30 days -- if you send us back an acceptance
within 30 days, you will get paid sooner. If you don't
contest within 30 days, it will affect the date of your
payment, am I right?

A. That's correct.

Q. When the Trust had that deluge of mail, 75,000
pieces in one day, it fell behind more than 30 days in
just opening the mail?

A. They did, yes.

Q. The Trust could not know whether it was getting
mail within 30 days in respeonse to that letter?

A. That's correct.

Q. Do you know if the Trust made plans to deal with
that problem thent

A. Yes, they did. 1 mean, at one point the Trust, in
essence, stopped the deficiency process. To stop --
they stopped sending out letters that would likely
result in mail coming back in that was time sensitive
that they might not be able to opine that could
adversely affect the claimant.

Q. They did not stop issuing tentative
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0. and you could have, 1if asked, made a claims
projection of how many claims this Trust should
reasonably expect to be filed back when the Trust was
formed, right?

A. T'm not sure I could. It would depend upon what
was -- I have not tried to do that in this case, so I
don't really know that much about what would be
entalled in a projection.

Q. All right.

A. There have been instances where I have gaid, I

can't do this, there are certain projectiong I can't

do.

Q. All right. BAnd certain projections you can?

A. I can, correct.

Q. You were not given the opportunity to make that

determination with this Trust, right?

A. I was hot asked to do a projection, correct.

Q. Certainly a reasonable estimate of the claims that
would be filed or should be anticipated to be filed
against the Trust at the time that the Trust was formed
may have avoided some of the problems that we have
today?

A. Tf it had been an accurate estimate, it could have
avoided some of the problems, yes, that's right.

G. Because then the Trust would know how many claims
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to plan for?
A. Correct.

Q. And would know how many people it needed to

process the claims?

A, Correct. Assuming that it was a manageable
number. T mean, if the estimate had been -- for
example, if the estimate had been -- in fact if the

estimate had been what it is, if someone had said well,
we think that the estimate is going to be 500,000
claims and you are going te get them in a month, I'm
not sure what the Trust could have done at that peint.
I don't think they could have built a facility nor
wanted to build a facility that was capable of
processing 500,000 claims in a month.

Q. It could at that point have brought the issue te
the Court's attention at some time scooner than a menth
and-a-half before the filing deadline, right?

A. Yes. T mean, if they had -- if they suspected a

problem, they could have brought it to the Court's

attention.

THE COURT: You think I could have solved

that one.

MS. PRESBY: I know you could, Your Honor.

I just know it.

BY MS. PRESBY:
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this exhibit book.
Q. Where do they go?

A. They are used for internal purposes and report to

the trustees.

Q. Okay. So under your plan, how can the public get
access to that?

A, I don't address the issue of public access and I'm
cnly locking at how to get this done.

Q. So right now, in your cpinien, the Trust has the
capacity to process 3,200 claims per month as of today?
A. Correct.

Q. Do they have the capacity also to audit 3,200
claims per month today?

A. No. There would be no -- the expectation ig that
there would not be the necessity to audit 3,200 claims
per monthk.

Q. what is the capacity to audit per month right now?
A, T think, as we talked about -- in fact last week
-- was the issue of the Trust has a plan in place, had
a plan in place to hire 50 to 60 additional auditing
cardiologists, 50 additional. At the present time,
they have agreements or at least agreements have been
attempted to participate from 51 auditors. It was
anticipated based on the Trust's historical experience

that auditing cardiologists could dec 10 of these a
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week, which would make it 500 a week basically. They
could do that many audits per week or roughly 2,000 a
month.

Q. So how long, as we discussed yesterday, if the
Judge were to rule next week or December first that,
you know, whatever he says about the audits 1f there
are any additional audits, how long would it take you
to have this plan implemented to full capacity?

A, The capacity on the processing side?

Q. I'm talking about on the auditing side.

A. on the auditing side, I think we talked about the

plan was to have the audits in place by the beginning

of the year.

Q. January one?

A, Have the auditors in place by the beginning of the
year.

Q. As we discussed yesterday, the Trust, based on

your plan, would have the capacity, at least sometime
in a couple of monthg, to tell a person where they
would be, how many claims are ahead of them oxn the
first in, first out system, right?

A. No. I think you are talking about -- yesterday, I
think you asked me a question at deposition that said,
is it possible to do something like that?

Q. Right.
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" AHPSettlementTrust -

P.0. Box 42805, Philadelphia, PA 19101 - 215-923-5211 » Fax: 215-923-5217

October 23, 2002
VIA 2™ Dav Air

John Rodriguez

¢/o Hariton & D’ Angelo, LLP

Attn: Mario D" Angelo, Esguire
3500 Sunrise Highway, Suite T-207
Great River, NY 11739

RE: Audit Selection Letter
Diet Drug Recipient: John Rodriguez
Claimn No.: 183/00 8013394

Dear Class Member ¢/o Counsel:

In accordance with the provisions of the Nationwide Class Action Settlement Agreement
with American Home Products Corporation (the “Settlement Agreement”) your Claim for Matrix
Compensation Benefits (“Claim”) has been selected for audit. Your Claim will be andited by an
independent Auditing Cardiclogist to deterrnine whether there was a reasonable medical basis for

the physician who compieted your Green Form to answer the question(s) identified in the
- enclosed Attestation form.

The Court has approved Policies and Procedures for Audit and Disposition of Matrix
Claims in Audit (“Policies and Procedures”), which are enclosed. Under those Policies and
Procednres, you have thirty (30) days to send to the AHP Settlement Trust (the “Trust”) any
additicnal credible medical information that you wish for the Trust and the independent Auditing
Cardiologist to consider in connection with the specific reason(s) why your Claim was selected
for audit. Such medical information shall not include materials you previously submitted with
your Claim, shall not be cumulative of materials previously submitted with the Claim, and shall
be limited to the specific issue(s) in audit. Any submission must be postmarked or placed in the
hands of a delivery carrier no later than thirty (30} days from the date of this letter, or it will not
be considered by the Trust. You will not be able to submit any information related to your Claim
to the Trust following this thirty (30) day period unless the Trust has granted an extension of the
deadline upon good causs shown. The Trust will not accept submissions by a facsimile

transmission. Send submissions to: AHP Settlement Trust, Aadit Selection Information,
P.O. Box 42290, Philadelphia, PA 19101,

The following documents are enclased to inform you of the process governing the audit

of your Claim and to provide you with more documentation relating to the reason why your
Claim was designated for audit:

(1) Policies and Procedures (approved by the Court by Pretrial Order No. 2362
onl/31/02);

CA#31457.doc



(2) Standard instructions to the independeni Auditing Cardiologist (“Auditing
Cardiclogist’™), which specify how the audit should be conducted;

(3) A copy of the Auditing Cardiologist Attestation form (“Arestation Form™), which ‘
will be forwarded to the Auditing Cardiologist with your Claim File. This Atiestalion
Form requires the Aunditing Cardiologist to verify the materials he/she reviewed and
to conclude whether thers was a reasornable medical basis for the specific answers

given by your attesting physician in the Green Form that have been identified for
audit; and,

(4} A copy of the reason(s) why Wyeth' designated your Claim for audit.

Following the timely receipt of additionat credible medical information you submit n
connection with the audit of your Claim, the Trust will review the information to determine
whether the audit should proceed or whether the Claim should be withdrawn from audit and paid
by the Trust at the ievel supported by Part II of the Green Form. If the audit 1s not withdrawn,
the Claim File will be transmitted to the independent Auditing Cardiologist for a determination
of whether there is a reasonable medical basis for the answer(s) to the Green Form questions 10
audit. If the Auditing Cardiologist finds that there is no reasonable medical basis to support the
answers in the Green Form that were piaced into audit, the Settlement Agreement directs the
Trust to apply to the Court for an Order to Show Cause why the Claim should be paid as
submitted. Such an application will require you to prove to the Court why your Clatm should be
paid as submitted and the relief requested by the Trust in its application should not be granted.
See, Policies and Procedures, at §VIL. Pursuant to the terms of the Settlement Agreement, the
Court will then determine whether there was no reasonable medical basis ta support the answers
in the Green Form that were placed into audit.

If you do not want your Claim to proceed through the andit process, you may withdraw
your Green Form without prejudicing your ability to subruit a new Matrix Compensation Claim
(new Green Form) in accordance with the terms of the Settlement Agreement. Submission of 2
new Green Form will constitute a new Claim and may be based on a new echocardiogram and/or
any other medical evidence previously submitted that you believe supports your eligihility for
Matrix Compensation Benefits at the level of severity you are requesting, Accordingly, you
must complete fully all portions of the Green Form and may not rely on any answer provu?ed on
a previous Green Form. You may withdraw your Matrix Compensation Claim by completing and
returning the enclosed Withdrawal Without Prejudice form. Withdrawal of your Claim will not
prejudice your ability to submit 2 new Claim if your condition changes in the furure and meets
the criteria for Matrix Compensation and you have complied with the requirements and deadline
date(s) contained in the Settlement Agreement for making a Matnix Compensation Claim.

Effective March 11,2002 American Home Products Corporation changed its name to
Wyeth. The name change does not affect any aspects of the Nationwide Class Acuon
Settlement Agreement.



For AHP Settlement Trust:

Jules S. Henshell, Esquirs
Director, Matrix Claim Integrity,
Review & Disposition

AHP Settlement Trust

P.O. Box 42803

Priladelphia, PA 19101
215.923.5211

For Class Counsel:

Luke Pepper, Esquire

Class Counsel Claims Office
325 Chestnut Street, Suite 320
Philadelphia, PA 19166
215.413.2759

Sincerely,

AHP Settlement Trust

If you have any questions concerning the andit process, you may contact the foilowing
persons: -

[F%]
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John

Wyeth's re-read of the 3/25/02 Echo finds
physiologic to mild mitral regurgitation. This
conflicts with the atlesting physician’s response
to Question C.3.A in the Green Form, which
indicates moderate mitral regurgitation.

CaDocuments and Setlings\dickend\Loca! Settings\Temporary intemet
Files\OLKE7\Redesignation - Audit Comments #7.0CC
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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

IN RE: DIET DRUGS (Phentermine/
Fenfluramine/Dexfenfluramine
PRODUCTS IL.LIABILITY LITIGATION

MDL DOCKET NO. 1203
ALL CASES

Philadelphia, Pa.
May 20, 2003

BEFORE HON. HARVEY BARTLE, III, J.
HEARING

APPEARANCES:

LEVIN, FISHBEIN, SEDRAN & BERMAN
BY: ARNOLD LEVIN, ESQUIRE
MICHAEL FISHBEIN, ESQUIRE

LAURENCE BERMAN, ESQUIRE

510 Chestnut Street

Philadelphia, PA 19106

For the PMC

CUMMINGS, CUMMINGS & DUDENHEFER
BY: JOHN CUMMINGS, ESQUIRE

Alison House
416 Gravier Street

New Orleans, LA 70103

For the PMC

GREITZER & LOCKS

BY: GENE LOCKS, ESQUIRE
1500 Walnut Street

Philadelphia, PA 19102

For the FMC
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electroric aadit application for those people ¥ill not vork
vhen it’s run because it depends cn acturate electronic
infornaticn about what's in people's greea forms. 3o that is
a concern.

Another concern is that, as of today, thera are
only 38 auditors under contract vith the Trust. At least
that's the report that I beard as of yasterdsy, the day
before. There is a number that is being considered, There
are 2 mmber of contracts in negotiation, and we may get well
over the 53 that Mr. Mitchell testified to back iz November.
But we're not there yet.

To oy knowledge, thus far the trust has sent out
200, perhaps 300 -- it may have changed the last time I had
information -~ claims of audits with relatively fev audit
returns,

So we are substantially behind --

TEE COURT: You meas the anditors haven't
resporded?

WR. FISHREIN: The auditors have not completed
their audits, and the claim has not been processed to a
benefit determinaticn. So this is mot what the expectation
of anybody vas, the Trust, the Ceurt, the parties, the class
meshers, anyone, I think that it's not a great situation,

The parties have been trying to vork vith the
Trust to fiqure out what's wrong and unstick the jan points,
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can be assured that ve get to that goal,

I don't think it's helpful at this point to say
vhy ve aren't there, certainly to bave a big fight abeut it
pov. The fact is that ve are here vhere we are now, and we
have to be in a position to get these people, their clains
audited and pay for those pecple who are entitled to be paid,
and then to show cause for those pecple who are fourd not
entitled to be paid.

We have to, it seems to me, Jour Homor, have 2
plar that has a goal and kas accountability for whether that
goal is met. That's my spiel on that point, Jour Honor.

THE COURT: Thank you very mch. Ryeth have
azything to say? Mr, Brown?

MR, BROWN: Good afternacm, Your Homor. Orran
Brown for Wyeth. Your Bonor, I will not repeat apything Mr.
Fishbein said. We agree with that --

TEE COURT: I'm glad to hear that,

MR. BROWN: -- on thesa points. So I could step
here. But there are three things that bear menticning.

Pirst of all, on the extension of deadlines on the
Fund A benefits, it's a very narrow group that we and class
counsel szid we really need treatment. Mr. --

PEE COURT: When you say 2 marzow group, how many
people are you talking about!

MR, BROWN: I think according to the Trust data,
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We developed what I would call the 12 point plan
that we thougat would be helpful in that regard. We
presented it or started to present it Lo the trustees
yesterday, and I don't want to characterize it zere than to
say that it was a fairly contentious peeting, That left me
vith the inpressicn that it's going to be sort of hard bo '
coctinge to work on this process in a collegial fashion, and
it's something that is more formal that needs to be doze.

The suggestion that I think ve left tie geeting
vith yesterday vas that the Trust keows vhere they are in
terms of processing matzix clains and in the audit precess,
generally. They cught to be able to commit to o tize at

" vhich they will meet the 500 clains per week in terms of

getting claing to auditors in a way that is accurate,
teliable, and then processing the audit results i a way that
results in either a payment in a relatively speedy way, or in
2 show cause proceeding, getting to the Court in a relatively
speedy way, and be able to articulate how acd when they are
going to get to that goal, and thea be beld accountable to
that goal.

1 think it would be helpful, Your Honor, te
involve the special master pore actively in the process,
parbaps aore fornally te mcnitor this process as it gees
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the 553 people that they say ellege in their forms are FIA
positive, appear to be eligible for the payment of the 3,000
or 6,000 dollars, but have not yet been paid.

There is this other slug of 1700, 1809 claimants
that ] think are the next grovp that allege they were
payable, but had some question about their - vhether all
their papervork was there that the settlenent agreement
requires to get that payment. That vas a group that was
identified to us last weel. We're working on sorting through
those to see if there are missing pieces of the file, That
the settlement agreement requires, but nonetheless don't
matter,

Because our goal is to strearline the whole
deficiency process to avoid consuming so gany resources,
sending out letters, waiting for then to came back, getting -
them back of not getting them back, sending ont another one
on the Fud A side and the ratvix side. But ve are helping
push these claims to resolotioa.

The only thing we were saying in this response
yas, it looks like the Trust is paying the cash-ned benefit
for persons who come out of the screening progran and are
found FDA positive. That's not the problem. The prchlen is.
the group of clainants who say they bad their om privately

ahbainad anha
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For the FMC
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MR, BROWN: Yes, Your Hopor, that's the way I
understand the information. [ believe it's 533, pot 33, But
the group of pecple ¥ho obtained their om echo, who say in
their forns that I had an echo and I was fourd DA positive,
in the settlement agreement, Saction Roman Nimeral 631e) (1)
and [J) on page 100 of the amended settlesent agreemert,
those secticns require the Trust to pay those claims vithin
45 days after the clain is complate, and the docurentation is
there that shows that they are eligidle.

That's the only piece of the purzle that we're
saying really shoulds't be extended any longer for people vho
filed their pink forms, sometimes as long as two years ago,
and for pecple who filed the blue forns before Juze 30, which
vas before the meil Flood around the August 1 date deadline.
That's the only thing we're saying should get the attention
to get cut,

The second piece of that discussicn is this
deficiency process. We waat to help the Trust streanlice
deficiency process so that we don't have claims vaiting to
bear things that really will never materialize.

Mr. Fishbein's idea of sending then a letter that
says, you dida't say you're FIA positive, do you want the
benefit or not -- and if not, that's the end of those claims
-- would help compress the process a lot. We encourage the
Trust to do that and balp work with us to find other vays to
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that process in a collegial mamer and have 2 vork plan with
soze definite fized deadlines in it so that we know it will
bappen. If rot, then we'll be able to assess why net,

That's all T have, Your Honor,

TEE COURT: Thazk you. Asyone else who has filed
2 brief on this subject and wishes to be heard?

ALl right, thank you.

MR, CHIRLS: Your Homor, may I be heatd?

TEE COTRT: Please respond.

MR. CEIRLS: The group of 553 or 333, I forget
vhich vas addressed in our brief -- and it is cur intentien
to qive priority to payment to then and completion of the
necessary papervork --

99F COURT: Sow soom will you be doing that?

MR. CEIRLS: If I said the end of the mooth, I
vould be vrong in saying that they will all be paid by the
end of the ponth. But most will be, and shortly after the
end of the month.

(42 COURT: End of the month of May?

MR, CEIRLS: Correct. .

THE CORT: '03.

: W, CHIRLS: ‘'03.

M. Brown discusses the post-eligibility deadline,
ad T thought he said that vas all they vapt. It's zot all
they vant, and it's ot all we vant, at least in terms of our
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mininize the letter campaign to make sure that resources
azen't spent cn clains that never really wanted the benefit,
because they didn't say they were FDA pesitive to start with.

The third pact of Mr. Fishbein's discussion, Your
Bonor, we also echo, in that on the matriz side of the
equation, we de, and have talked to class counsel a lot, and
wait to work with the Trust cn 3aking the audits happen the
yay they should, There are a mumber of areas that need
atteotion, that need people coomitted to thes, to finish the
process, to finish the electronic aspect of the process, te
pike sure that the data in the claimant database is accurate
hecause that's what feeds the audit program to make sure that
the processes are thers so that there aze not unnecassary
deficiency letters sent out on the matrix clains oo
non-paterial issues.

We want to zake that happen. We vould like to
bave a work plan with soms definite deadlines for each of
those aspects to be Finished. We can list the aspects and
have listed the aspects, the elements of it for the Trust.

We invite the supervision of the special paster cr
anyone else who could help us to push this to resolution,
because ve want to gake the audit process get off the ground
and start happening. The Trust is vorking on it. Tom
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views of hov they should be treated.

If we can find 6,000 people who need certain
specific attention, we want to do that. We vaat to vork with
the parties collegially, a3 they say, to make sure that
pecple aren't being ignored.

1f ve can streanline the deficlency process,
nothing would make us happier than to figure out a way to
pake those deficiency letters stronger than we think the
settlenent agreenent calls for, and to see if ¥e can subait
ar order, or at least come to an agresment on how to make
those deficiency letters simpler and clearer and so on,

As for the audits, I do vant to point out -- at
least I'm looking at Mr. Florence's testinony of Hovember
15th, where he said that the Trust had 2 plan in place to
hize 50 oz §0 more cardiolegists, and that the plan was to
anticipate 50 auditors or §1. Based on how things vece being
andited then, it could be 500 2 week.

Obviously, ¥e don't disagree with what the parties
have said to this extent. The audit prograz is not off the
qround, even close to what ve thought it would be, to what ve
hoped it would be, and to what we led ourselves and others to

have it be. : .
We are vorking on a disciplined plan. We have not
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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

IN RE: Diet Drugs Litigation MDL-1203

1:30 p.m.
February 27, 2€03
Courtroom 16-A
Philadelphia, PA

Before the HONORABLE HARVEY BARTLE, III, J.

STATUS HEARING

APPEARANCES :

Arnold Levin, Esqg. For Class Plaintiffs
Michael Fishbein, Esq.

Laurence Berman, Esq.

LEVIN FISHBEIN SEDRAN & BERMAN

§10 Walnut Street, Ste. 500

Philadelphia, PA 19106

Deborah A. Hyland, Esq. For the PMC
Luke Pepper, Esqg.

325 Chestnut Street, Ste. 200

Philadelphia, PA 19106

Edward Madeira, Jr. Liason Counsel
PEPPER HAMILTON

1717 Arch Street

Philadelphia, PA 18103

Nancy O'Neill
Oofficial Court Reporter
1234 U.S. Courthouse
601 Market Street
philadelphia, PA 19106
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resolved, or the process of resclution was put in place
by PTO 2622 requiring a hundred percent audiz.

But the other guestion that seemed obvious at
the time, and from my perspective 1s even more cbvious
now than it was back last summer, well, what do we do if
the settlement runs out of money to pay claims as they
come through audit if they exceed the funding limitation
-- Wyeth's funding limitations under the settlement?
and it could be that that happens because the science
that we established at the fairness hearing turned out
to be wrong. It could be that that will happen because
the settlement uses extremely liberal disease
definitions, and that, coupled with the inherent
subjectivity of echo diagnosis and the very differential
standards of audit review, allows claims to get through
and be paid even though the people are not really sick
as contemplated by the parties when they executed the
settlement agreement. Either way, that creates a
problem. And although we don't know what will happen as
the 100 percent audit proceeds and how many claims will
be found to be good and how many claims will be found to
be bad, I have to tell you that sitting here teday, your
Honor, it's my view, based on what I have seen from our
own analysis of the evidence and the claims rates, that

sooner or later I balieve that the settlement will most
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probably run out of meney. I think there will be a
funding problem. I can't say that for sure. Maybe
there won't be, and maybe it won't manifest itself for
many years, but it ig an issue. And so that is the
issue that brings us here tocday.

When this came to our attention, we tried to
figure ocut what to do about it. Obvicusly, the problem
igs the settlement does not oblige Wyeth to pay claims te
class members. The settlement simply sets up a trust
which obliges the trust to pay claims in a certain way
and obliges Wyeth to fund the settlement up to funding
caps, and binds clasg members with an injunction to the
terms of the settlement which precludes them from
litigating their claims outside of the settlement except
pursuant to intermediate and back-in/opt-out rights. So
we have the potential problems where class members could
be bound by the settlement without receiving that which
they expected and everyone expected they could get if
they were gualified to receive it.

We considered what to do about that. The
first conmsideratien -- and as I go through these
considerations, in effectc, your Honor, I'm not only

going through the class counsels' thought process, but

also making the argument in support of the Sixth Amendment.

The first thing we considered, well, are there
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EXHIBIT 1 TO JOINT MOTION FOR AN EMERGENCY
STAY OF PROCESSING MATRIX CLAIMS TO TENTATIVE AND/OR
FINAL DETERMINATIONS:

DECLARATION OF ROBERT A. MITCHELL, JR.



IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

IN RE DIET DRUGS
(PHENTERMINE/FENFLURAMINE/
DEXFENFLURAMINE) PRODUCTS
LIABILITY LITIGATION

MDL No. 1203

SHEILA BROWN, et al. v. AMERICAN CIVIL ACTION No. 99-20593

HOME PRODUCTS CORPORATION

DECLARATION OF ROBERT A. MITCHELL, JR.
PURSUANT TO 28 U.S.C. SECTION 1746

I. ROBERT A. MITCHELL, JR, hereby declare:

1. T am the Executive Direcior of the AHP Settlement Trust, located in Philadelphia.

Pennsyivania.

2. 1have personal knowledge of the matters set forth in this Declaration, and if called as
a witness, could and would competently testify to them.

3. The AHP Settlement Trust (“the Trust”) was created pursuant to the November 18,
1999 Nationwide Class Action Setlement Agreement (“Settlement Agreement”) and the
Septernber 1, 2000 Settlement Trust Agreement. The Settlement Agreement is between Wyeth
(formerly known as American Home Products Corporation) and Class Representatives for a
nationwide class of persons who used Wyeth’s prescription diet medications, Pondimin® and/or
Redux.” The Settlement Agreement was approved by Judge Louis Bechtle of the United States

District Court for the Eastern District of Pennsyivania in Pretrial Order No. 1415, dated August
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28, 2000, in the proceedings known as In re Diet Drugs (Phentermine, Fenfluramine,

Dexfenﬂummine) Products Liability Litigation, MDL Docket No. 1203 (E.D.Pa.).

: 4. The Trustis governed by seven Trustees. See Settlement Agreement, § VLAS [ASA
p.63]. Beginning in 20035, the Trust will be comprised of three Trustees Who will serve until the
; rermination of the Trust. Sec Id. The Trustees ar¢ together responsible for the receipt,
prcservation, maintenance, investment, and disbursement of the Settlement funds.

Fund A

5. Trust Infrastructure and Fund A Processing Capabilities. AS Executive Director

employed by the Trust, [ oversee its operations, its 229 employees, and its outside contractors
who perform various services for the Trust relating 10 implementation of the Settlement
Agreement. The Trust employees, who curtently occupy a total of approximately 44 000 square
feer of office space. include 212 trained analysts who process claims, perform Quality Assurance
functions, and respond 10 Class Member inquiries, and 17 administrative support staff membets.
At current capacity, the Trust can review 3,000 or more Fund A claims per week. The results of
y that review can include a deficiency letter to inform a claimant of additional information required
o pay a benefit, placement of a claimant into the Echo Screening Program, payment of a

delphia. & . Cast/Medical Services benefit, ot qualification for 2 Drug Refund.

_ 6. Fund A Projections. Between the initiation of Settlement administration in January

called as 2 . 2000 and the end of 2001, the Trust received about 191,609 Pink (AIQ) Forms from about

177 530 Claimants and about 134,184 Blue Forms from about 109, 644 claimants. By the end of

mber 18:'3 200_1= the Trust had forwarded 132,874 AIO claimants to the Echocardiogram Screening

and the: P ogram, paid 5,178 Cash/Medical Services benefits, and either paid or scheduled for payment

en Wyelh] 4;?3:900 Drug Refunds. No benefits had been paid to Class Members who had submitied Blue

wves for 2 fomsrbecause their benefits were contingent upon Final Judicial Approval. Based on the best

., ® ;
in® and/or g:natmn available to the Trust at the end of 2001, the Trust amticipated Final Judicial

ey

jted 5@35 al Occumng in March of 2002. Anticipating that the deadline for registering claims for

t d
ted Augus ‘Oglam Screening Benefits and Drug Refunds would fall in late 2002, and based upon




input from Class Counsel, Wyeth, and expert consultants, the Trust budgeted resources to
process the remaining AIO claims, the already filed Blue claims, and 50,000 new Blue claims at
the same time it was in the midst of a wansition of processing responsibilities with its former
claims processing contractor.

7. Final Judicial Approval. Final Judicial Approval occurred on January 3, 2002,
which hastened the initiation of non-AlQ claim processing and substantially compressed time
available to complete transition activities that the Trust had planned through March of 2002,
Because of the compressed timeframes that the Trust had to execute the transition from relying
on a contractor to becoming a stand-alone claims processor, in February of 2002 the Trust
dedicated the vast majority its Fund A claims processing resources (o processing
Echocardiogram Screening Benefits. With the consent and at the urging of both Class Counse]
and Wyeth, the Trust gave priofty to the Echocardiogram Screening benefits both to ensure that
Class Members who have undiagnosed heart conditions would receive access to a free
echocardiogram as quickly as possible and to establish eligibility for the other benefits under the
Settlement Agreement that are premised upon the results of the echocardiogram. Through
July 31, 2002, the Trust referred an additional 91,497 Class Members tc the Echocardiogram
Screening Program, paid 4,922 Cash/Medical Service payments that flowed from the results of
Screening Program echocardiograms, and continued to schedule or pay 44,337 Class Members
for Drug Refunds. As of August 31, 2002, eleven percent (11%) of the claimants who received
an echocardiogram through the Screening Program and for which the Trust has received results
from the Screening Program physician are FDA-positive.

8. Actual Claims Received. As a result of Final Judicial Approval occurnng on January
3, 2002, the deadline for registering a claim for the Echocardiogram Screening Program a.nd
Drug Refunds was established for August 1, 2002. Registration forms had to be postmarked by
that date to be timely, and many forms were received after that date. Through July 28, 2002, the
Trust received 87,114 new Blue Forms. Between Julv 29, 2002, and August 17, 2002, the Trust

received an estimated 112,610 new Blue Forms. Therefore, as of August 17, 2002, the Trust
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r_f:ceived approximately 199,724 new Blue Forms, or four times the number of new claim forms
that the Trust had projected for all of 2002. In addition to claims on hand, Class Members have
until May 3. 2003, to submit new Blue Forms to register for Cash/Medical Services benefits and
Matrix Compensatibn Benefits. Asa consequence of the surge in Fund A filings, the Trust must
process over 150,000 more claim forms than it had budgeted resources for, most of which
appeared at the Trust during a one week period just over a month ago.

9. Projected Infrastructure Requirements. Unless the Trust’s current levels of support
and processing capabilities are expanded, the unprocessed anci the new Fund A ¢laims can be
expedited only at the expense of accuracy. To address the need for expansion, the Trust has
obtained Court approval to lease an additional 15,620 square feet of working space, which will
enable the hiring of an additional 60 new claims processors and staff to support those processors.
By November 15, 2002, based on the assumption that assuming additional space will be is ready
for occupancy and at least half of the new employees are trained in claims processing
procedures, the Trust will be able to present a realistic plan to the Court, outlining tasks required
to pay outstanding claims, identifying additional staffing needs, and projecting when benefits can
be processed and paid.

Fund B

10. Green Form Filings After Final Judicial Approval. Since Final Judicial Approval,
the Trust has received approximately 772 Green Forms per week. While some of these Green
Forms are duplicates or updates of previously filed Green Forms, the vast majority represents
new Matrix Claims. If this trend continues through year-end, this equates to approximately
36,000 new Matrix Claims by the close of 2002,

11, Incorporation of Attached Exhibits. To further aid the Court, the attached Exhil:;its
A through D were prepared at my direction based on data captured in the Trust’s computer
System 1n the ordinary course of the Trust's business processing claims. Where used in the
feports, the acronym “DDR” refers 10 Diet Drug Recipients. The term “Valid Green DDRs” in

Exhibit A refers to Matrix Claims that are not duplicate forms or forms submitted to supplement
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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

IN RE DIET DRUGS
(PEENTERMINE/FENFLURAMINE/
DEXFENFLURAMINE) PRODUCTS
LIABILITY LITIGATION

MDL No. 1203 L ]

SHEILA BROWN, et al. v. AMERICAN CIVIL ACTION No. 99-20593 "

)

)

; '._'_ f."-_":.- |
HOME PRODUCTS CORPORATION ;

REPORT OF THE AHP SETTLEMENT TRUST
OF JANUARY 15, 2003, PURSUANT TO PRETRIAL ORDER NO. 2663

The AHP Settlement Trust (the "Trust”) hereby reports pursuant to paragraph 3 of
Pretrial Order No. 2663 on matters celated to its review, processing and payment of claims. This
report includes information and is in the format developed after consultation with the Special
Master. The attached tables summarize activities of the Trust in December, 2002. This report

will also describe how the report is to be read.

As the first of the attached tables shows, the Trust sent 40,548 acknowledgment letters in

Degember, 2002. By the end of December, it had sent acknowledgment letters 1o all claimants
who had submitted BLUE or PINK Forms before December, 2002, and who provided the Trust
with sufficient information to enable the Trust to address 2 letter and to classify the submission
as calling for an acknowiedgement. Ninety-two claimants submitted new claims during
December, 2002, and the Trust had not sent acknowledgment letters to these claimants by
December 31, 2002. The Trust is meeting its obligation to send acknowledgment letters 10
claimants withir. the thirty days, as is required by Section VI.C.3.a of the Settlement Agre:m@t _
The second of the attaéhéd tables shows that in December, 2002, the Trust processed

29,053 applications submitted by Fund A claimants. The Trust stated that it would be able to

DSB:A93802.1/AME34]-211542
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process 24,000 such applications each month until it doubled its capacity, and the Trust is
currently operating at 3 rafe in excess of what was anticipated. The Trust processed 5,729 Fund
Bclaims in December, 2002-2,529 more than the expectation of 3,200 claims.

The third of the attached tables describes the nature of the applications that were to be
processed at the beginning of December, 2002, by quantifying how many applications were to be
the subject of initial review or processing and how many were to be the subject of review or
processing of information submitted after the Trust stated that the applications were incomplete.
Applications arc also categorized in columns according 10 the nature of the benefits sought. The
bottom section of this table shows how many claimants received deficiency letters and how
many received denial letters with Tespect (o each benefit claimed. It also shows how many
claimants had their claims approved {in the case of Fund A claims, by benefit) and how many

were approved to go 1o the next step - - in the case of Fund B claims, a medical audit. The table

In connection with this submission, the fourth and fifth of the attached tables
substantially repeat informatiog shown in the third tabic, They are included here for the purpose

of having a consisicus fuapat in conacaiics with F<ports 1o be filed in the future. The ifih 12hje

shows that $7,179,000 in payments were made in the Cash or Addilional Medical Services

Program,

For the purposes of this feport, “processing"” means that the Trust has reviewed the

Panticular benefit; (2) denied the Payment ar provision of a particular benefir: or {3) determined

that the claim is deficient 1n some manner, in which case a detailed letter to the claimant

0@31933024-5«&1534:-21 1542 "2
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describing the deficiency has been prepared for distribution. For example, it December, 2002,

the Trust processed 20,328 Drug Refund claims to the point of issuance of 3,872 Drug Refund

deficiency letiers while approving 16,956 claims for payment of the Drug Refund. Similarty, for

Fund B claims, the Trust processed 121 claims to the point of 2 deficiency letter, sent 3,656

claimants a letter stating that their Fund B submission is denied because it is inadequately filled

out to process further or fails to show entitlement tc 2 Matrix Level Benefit Additionatly, the

Trust reviewed and approved 1,752 claims for inclusion in the Trust «5 medical Teview program

to be carried out pursuant 1o Pretrial Order No. 2662.

An individual claimant may qualify for more than a single benefit with the Trust. For

example, the Trust could approve a Drug Refund while sending the claimant at the same time 2

deficiency letier seeking more informaiion regarding echo screening and cash and medical

service benefits. When viewed on & bcncﬁt—by-bencﬁt basis, rather than 2 claimant basis, the

Trust processed 40,289 Fund A benefit requests and 5,729 Fund B benefit requests. The number

of Fund A benefit requests processed (40,289) exceeds the number of claimants’ applications

processed (29,053) because many claimants had more than one benefit request outstanding when

their claims were processed. As noted, the Trust's processing of 29,053 claimants’ requests is

the ugaber 1o compdls against its goal of 24,000.

Additional activity by the Trust during December, 2002, inctuded:

. Paid $8.3 million 10 physicians who performed and reported on 9,81 3
echocardioprams in the Screening Program.

. Sept 15,512 second or third deficiency letters; these are follow up letters 10

claimants who had not answered a previously sent deficiency lefter.

Sent 36,883 letters notifying claimants of results of their Screening

Echocardiograms.’

. Sent 1,723 Echo Screening Program follow-up letters reminding eligible
claimants of how they may participate in the Screening Program.
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From the inception of the Settlement Agreement through December 31, 2002, the Trust has:

. Paid more than $961.2 million on account 0f 2,381 Matrix claims and their
associated derivative claimants; these payments are the aggregate of direct
payments to class members, subrogation payments, attomneys' fees and costs and
derivative claims.

. Approved and referred 301,503 claimants to the Trust's Echocardiogram
Screening Program.

. Paid $99.4 million to physicians who performed and reported on 122,818
cchocardiograms in the Screening Program.

. Paid $91.2 million to 15,565 claimants who have been determined to have FDA
Positive valvular conditions pursuant to the Cash or Additional Medical Services

program.

. Sent 118,079 letters notifying claimants of results of their Screening
Echocardiograms.

* " Paid 17,186 drug reimbursement claims totaling $1.2 million.

. Approved and referred 2,920 claims for the medical audit program to be
performed pursuant to Pretrial Order No. 2662.

(N

‘A
Andrew A. Chirls N\
Attorney for AHP Settlement Trust

OF COUNSEL;

Wolf, Block, Schorr and Solis-Cohen LLp
1650 Arch Street

22nd Floor

Philadelphia, PA 19103
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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

IN RE DIET DRUGS
(PHENTERMINE/FENFLURAMINE/
DEXFENFLURAMINE) PRODUCTS
LIABILITY LITIGATION

MDL No. 1203

SHEILA BROWN, et al. v. AMERICAN CIVIL ACTION No. 99-20593

HOME PRODUCTS CORPORATION

REPORT OF THE AHP SEFTLEMENT TRUST
OF FEBRUARY 18, 2003, PURSUANT TO PRETRIAL ORDER NO. 2663

The AHP Settlement Trust (the "Trust") hereby reports pursuant to paragraph 3 of
Pretrial Order No. 2663 on matters related to its review, processing and payment of claims. This
report includes information and is in the format developed after consultation with the Special
Master. The attached tables summarize activities of the Trust in January, 2003. This report will
also describe how the attached tables are to be read. This is the second moathly report filed
pursuant to Pretrial Order No. 2663; the first such report is on file with the Court and may be
seen at the Trust's website, www.scttlementdietdrugs.com, under "REPORTS."

As the first of the attached tables shows, the Trust sent 6,126 letters in January 2003, to
acknowledge receipt of BLUE Forms from people who had not previously filed BLUE Forms.
The Trust is meeting its obligation to send acknowledgment letters to claimants within the thirty
days, as is required by Section V1.C.3.a of the Settiement Agreement. At the end of January,
there were 1,848 BLUE Form filers who had not been sent acknowledgment letiers. All had
filed their BLUE Forms within the previous thirty days. In December, 2002, 5,849 BLUE Forms -

Wete filed by new claimants; 92 of these had not received acknowledgment letters by the end of

that month,

DSB:898770.2/AME341-211542



The second table on the attached report shows that during the month of January, 2003,
the Trust processed Fund A claims of 170,563 claimants. The Trust processed Fund A claims of
146,563 more claimants than the goal of 24,000 claimants that was the subject of testimony at
the hearing that preceded entry of Pretrial Order No. 2663. The number is higher than that of the
previous month and is likely to be higher than that of the following month because it includes
activity resulting in the Trust having processed 148,461 Drug Refund claims, resuiting in
issuance of 143,968 Drug Refund benefit checks. The tireing of processing of Drug Refund
benefits was governed in large part by the Fifth Amendment to the Settlement Agreement.

The third of the attached tables describes the nature of the applications that were to be
processed at the beginning of January, 2003, by quantifying how many applications were to be
the subject of initial review or processing and how many were to be the subject of review or
processing of information submitted after the Trust stated that the applications were incomplete.
Applications are also categorized in columas according to the nature of the benefits sought. The
bottom sectian of this table shows how many claimants received deficiency letters and how
many received denial letters with respect to each benefit claimed. It also shows how many
claimants had their claims zpproved (in the case of Fund A claims, by benefit) and how many
were approved to go to the next step - - in the case of Fund B claims, 2 medical audit.

An individual claimant may qualify for more than a single Fund A benefit with the Trust.
For example, the Trust could be approving a Drug Refund while sending the claimant at the
same time a deficiency letter seeking more information regarding his or her Echo Screening and
Cash and Medical Service benefits. When viewed on a claimant basis, rather than a benefit basis, -
the Trust processed 193,940 Fuﬁd A benefits for 170,563 Fund A claimants. There is only one

Fund B benefit per claimant, so 3,398 Fund B bencfits were processed for the same humber of

DSB:898770.2/AME341-211542 -2-




claimants, “Processing” means the Trust has reviewed the information the claimant has
submitted and either approved the payment of 2 particular benefit or has determined that the
claim is deficient in some manner, in which case a detaiied letter to the ¢laimant describing the
deficiency has been prepared and distributed.

The Trust processed the Matrix claims of 3,398 Fund B claimants, 198 more than the
goal of 3,200 claimants that was the subject of testimony at the hearing that preceded entry of
Pretrial Order No. 2663. The Trust's tally of Fund B claims processed includes those that were
brought to the point where they were referred to the Audit program established pursuant to
Pretrial Order No. 2662. Activity in the Audit program is not underway, and the Trust does not
expect to be issuing any substantial number of payments with respect to Matrix claims until that
activity proceeds,

The table also shows the number of claims paid or approved for entry in the
Echocardiogram Screenmg Program. For Fund B (l_e_ Matrix, or GREEN Form) claims, in
January 2003, the Trust processed 787 claims to the point of a deficiency letter, sent 1,169
claimants a letter stating that their Fund B submissions are denied because they were
inadequately filled out to process further or failed to assert Matrix Level claims. Additionally,

the Trust reviewed and approved 1,442 claims for inclusion in the Trust’s matrix audit review
program.
Additional activity by the Trust during January 2003 included:
= Payment of $9.5 million to physicians who performed and reported on 11,694
echocardiograms in the Screening Program.
* Mailing of 7,720 second or third deficiency letters; these are follow up letters
to claimants who had not answered previously sent deficiency letters,

¢ Mailing of 9,992 letters notifying claimants of results of their Screening
Echocardiograms.

* Mailing of 27,868 Echo Screening Program follow-up letters reminding
eligible claimants of how they may participate in the Screening Program.

P S e e s e e

T T
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From the inception of the Settlement Agreement through January 31, 2003, the Trust has:

» Paid more than $961 2 million on account of 2,381 Matrix claims and their
associated derivative claimants; these payments are the aggregate of direct
payments to class members, subrogation payments, attomeys® fees and costs
and denvative claims.

s Sent 127,063 letters notifying claimants of results of their Screening
Echocardiograms.

« Paid $100.1 million to 16,958 claimants who have been determined to have
FDA Pasitive valvular conditions pursuant to the Cash or Additional Medical
Services program.

= Paid $108.9 million to physicians who performed and reported on 134,512
echocardiograms in the Screening Program,

+ Paid 161,151 drug reimbursement claims totating $41.0 m:lhom

« Approved and referred 327,718 claimants to the Trust’s Echocardiogram
Sereening Program.

+ Approved and referred 4,362 claims for the medical audit program to be
performed pursuant to Pretrial Order No. 2662.

-..."\v

Andrew A, Chirls
Attorney for AHP Settlement Trust

OF COUNSEL:

Waif, Block, Schorr and Solis-Cohen LL?
1650 Arch Street

22nd Floor

Philadelphia, PA 19103

(215) 977-2000
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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

IN RE DIET DRUGS
(PHENTERMINE/FENFLURAMINE/
DEXFENFLURAMINE) PRODUCTS
LIABILITY LITIGATION

MDL No., 1203

SHEILA BROWN, et al. v. AMERICAN CIVIL ACTION No. 99-20593

HOME PRODUCTS CORPORATION

REPORT OF THE AHP SETTLEMENT TRUST
OF MARCH 17,2003, PURSUANT TO PRETRIAL ORDER NO. 2663

The AHP Settlement Trust (the "Trust*) hereby reports pursuant to paragraph 3 of
Pretrial Order No. 2663 on matters related to its review, processing and payment of claims. This
report includes information and is in the format developed after consultation with the Special
Master. The attached tables summarize activities of the Trust in February, 2003. This report
will also describe how the attached tables are to be read. This is the third monthly report filed
pursuant to Pretrial Order No. 2663; the first and second reports are on file with the Court and
may be seen at the Trust's website, www.settlementdictdrugs.com, under "REPORTS."

As the first of the attached tables shows, the Trust sent 4,540 letters in February. 2003, to
acknowledge receipt of BLUE Forms from people who had not previously filed BLUE Forms.
The Trust is meeting its obligation to send acknowledgment letters to claimants within the thirty
disys, as is required by Section VI.C.3.a of the Settlement Agreement. At the end of February,
there were 1,316 BLUE Form filers who had not been sent acknowledgment letters. All had
filed their BLUE Forms within the previous thirty days.

The second-table on the iattached report shows that during the month of February, 2003,

the Trust processed Fund A claiis of 40,739 clainunts, This is 54.9 percent of the goal of

DSB:B98770.4/AMEIS1-211542
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48,000 claimants that was the subject of testimony at the hearing that preceded entry of Pretrial
Order No. 2663. The Trust attributes the shorifall to four factors: {1) February is & short month;
(2) there were days on which the Trust was closed entirely and other days on which attendance
was reduced significantly due to weather, including extra weekend days on which the Trust had
scheduled processing work; (3) there was unusually high tumover as the Trust replaced certain
processing employees who were not working at the rate necessary to help the Trust sustain its
growth in capacity; and (4) the Trust devoted management resources and some processing
resources lo a special program which expedited the placement of 36,456 Fund A claimants into
the Echocardiogram Screening Program, thereby resolving these claims and reducing processing
requirements. The 36,456 claimants who were placed into this program were identified in
February, and letters informing them of their eligibility were sent in March, 2003.

The third of the attached tables describes the nature of the applications that were to be
processed at the beginning of February, 2003, by quantifying how many applications were to be
;he subject of initial review or processing and how many were to be the subject of review or
processing of information submitted after the Trust stated that the applications were incomplete.
Applications are also categonized in columns according to the nature of the benefits scught. The
belivm suciion of this table shows how many claimasts received deficiency letters and how
many received denial {etters with respect to each benefit claimed. It also shows how many
claimants had their claims approved (in the case of Fund A claims, by benefit) and how many
were approved to go 1o the next step--in the case of Fund B claims, a medical audit.

An individual claimant may qualify for more than a single Fund A benefit with the Trust.
For example, the Trust could be approving a Drug Refund while sending the claimant at the

same time a deficiency letter seeking more information regarding his or her Echo Screening and

DSB:398770.4/AMEI41.211542 -2-




Cash and Medical Service benefits. When viewed on a claimant basis, rather than a benefit basts,
the Trust processed 62,245 Fund A benefits for 40,739 Fund A claimants. Counting the special
eligibility determinations for the Screening Program, the Trust resolved 98,707 Fund A benefits
for 72,825 Fund A claimants. There is only one Fund B benefit per claimant; 4,177 Fund B
bencefits were processed for the same number of claimants. “Processing” means the Trust has
reviewed the information the claimant has submitted and either approved the payment of a
particular benefit or has determined that the claim is deficient in some manner, in which case a
detailed letter to the claimant describing the deficiency has been prepared and distributed.

The Trust processed the Matrix claims of 4.177 Fund B claimants--2,223 less than the
goal of 6,400 claimants that was the subject of testimony at the hearing that preceded entry of
Pretrial Order No. 2663. The Trust attributes the shortfall to three factors: ( I) Februaryisa
short month; (2) there were days on which the Trust was closed entirely and other days on which
attendance was reduced significantly due to weather, including extra weekend days on which the
Trust had scheduled processing work; and (3) there was unusually high turnover as the Trust
replaced certain processing employees who were not working at the rate necessary ta help the
Trust sustain its growth in capacity. At the end of February and.during the beginning of Marek,
the Trusi was process.ing at a rate which allows it to mect iis goal. The Trust's tally of Fund B
claims processed inciudes those that were brought to the point where they were referred to the
Audit program established pursuant to Pretdial Order No. 2662. Except insofar as the Trust is
engaged in audit activity to further assessment of claims that were reviewed in its Parallel
Processing Program, activity in thel Audit program is not underway, and the Trust does not
cwpect to be issuing any substantial number of payments with respect to Matrix claims until that

activity proceeds.
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The table also shows the number of claims paid or approved for entry in the

Echocardiogram Screening Program. For Fund B (i.e., Matrix, or GREEN Form) claims, in

February 2003, the Trust processed 1,839 claims to the point of a deficiency letter, sent 162

claimants a letter stating that their Fund B submissions are denied becanse they were

inadequately filled out 10 process further or failed fo assert Mairix Level claims. Additionally,

the Trust reviewed and approved 2,118 claims for inclusion in the Trust’s matrix audit review

program.

has:

Additional activity by the Trust during February 2003 included:

Payment of $6.6 million to physicians who performed and reported on 7,963
echocardiograms in the Screening Program.

Mailing of 16,598 second o third deficiency letters; these are follow up letters
to claimants who had not answered previously sent deficiency letters.

Mailing of 8,841 letters notifying claimants of results of their Screening
Echocardiograms.

Mailing cf 141 Echo Screening Program follow-up letters reminding eligible
claimants of how they may participate in the Screening Program.

From the inception of the Settlement Agreement through February 28, 2003, the Trust

Paid more than $967.5 million on account of 2,436 Matrix claims and their
associated derivative claimants; these payments are the aggregate of direct
payments to class members, subrogation payments, attorneys' fees and costs
and derivative claims.

Sent 135,875 letters notifying claimants of results of their Screening
Echocardiograms. '

Paid $104.4 million to 17,685 claimants who bave been determined to have
FDA Positive valvular conditions pursuant to the Cash or Additional Medical
Services program. _

Paid $115.5 million to physicians who performed and reported on 142,475
echocardiogramus in the Screening Program.

Paid 176,051 drug reimbursement claims totaling $45.0 million,

Approved and referred 373.679 claimants to the Trust's Echocardiogram
Screening Program.

Approved and referred 6.480 claims for the medical audit program to be
performed pursuant to Pretrial Order No. 2662, including the amounts

DSB:§SETT04/AME341-211542 -4-



disclosed in each of the monthly reports and a number that were approved and
referred in months preceding those for which monthly reports have been filed.

Andrew A. Chirls 3 r’/a.s
Attorney for AHP Settiement Trust

OF COUNSEL:

Waolf, Block, Schorr and Solis-Cohen LLP

1650 Arch Street

22nd Floor

Philadelphia, PA 19103
(215) 977-2000
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