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engaged in discussions about the fact sheet in general, that
thera wera -- Judge Bechtle had issued an orderr, I think,
Pre-tria:l Orxder 22,-ir?c_orpox:atinq a fact sheet. There had
beer_: some complaints to us that some aspects of that fact
sheet were onaerous, unnecessary for us and in the course of
these discussiona, we have agreed to remove some of the
material about which there had been complaints.

Now, I have for the Court two documents and I will
explain what they are and then, with the Court’'s permission,
I will focus on where the disputes are, because we are not
all the way there.

The first is the form of the Pre-Trial Order,
which is a two page document. There really is no dispute
about this documaent, because in essenca, what this document
does, is incorporate the fact sheet.

THE COURT: All right.
MR. ZIMROTH: The second document is the -- I am
sorry, your Honor.

THE COURT: All right.
MR. ZIMROTH: The sacond document is the fact
she;et that we have been discussing. What this does, it
incorporates the old fact sheet that had been part of
Pre-Trial Order 22 and the new sections ‘dealing with _the

eligibility challenge.

I will hand this up to the court and I will take

(Appearances as noted, thae following transpired
in open court:)
Good afternocon.

THE COURT: You may be seated.

The first item on our agenda this afterncon is an

! update from our may status conference, concerning Wyeth's

motion for entry of an order establishing a procedure for
challenging the eligibility of plaintiffs in MDL 1203 to'
exercise intermediate or back end opt outs.

Mr. Zimroth?

Where do things stand?

MR. ZIMROTH: Your Honor, at the end of thae

. portion of the hearing dealing with this motion last time,

the Court suggested that we might want to see whethar we
could not workout a discovery order with some of the
objectors and the class counsel in order to give us
information early in the process, so we could make an
eligibility -- at least have the information on which we can
We have maet with and

dacide to make an eligibility process.

engagaed in conversations and discussions an drafts and so

' forthwith Mr. Fishbein, Ms. Presby, Mr. Blizzard, Mr.

Alexander. I don't know who else so;na of thosae paople were
speaking for, but those were the people who participated in
this process and from our side, my partner, Ms. Riseman and

Mr. Pariser, who you were introduced to last time, and as I

think I mentioned to the court last time, we wera already
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the Court through --

THE COURT: I assume the other relevant parties
have copies of this.

MR. ZIMROTH: lﬁr E‘i:hbein was kind enough -- we
did have soma formatting is;ues today and Mr. Fishbein
successfully formatted it and he can tell who it went to.

THE COURT: That's all right. I am not the only
ona that has it.

MR. ZIMROTH: No, no; I think Mr. Fishbein had 30
or more copies that he handed out.

THE COURT: Thank you.
MR. ZIMROTH: Now, up to page 17, your Honor,
which is on the have top -- not quite at the very top,
intermediate opt out claims, up to that point, that was the
old fact sheet. There are changes from the old fact sheet,
but there is no dispute. At least there was no dispute among
the people that we were talking to, so I am not going to talk
about that.

Starting on pagae 17, sactions 8 and 9 are entirely
new and there are some disputes about that. The disputaes
have to do only with the document production part of that and
I will see if I can encapsulate what the dispute is and then
the Court can dacide how it wants to proceed.

From Wyeth's perspactive, we believe that we were

entitled to all the documents that were pertinent to the
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presence oI absence of the FDA -- alleged FDA positive 1 observations, for example, for the nicqua (sic) setﬁing, how
diagnosis and our first draft included that sort of general 2 it was done, how it wasn't done, all of that sort of thing
language and then it said, "-- included, but not limited 3 and the settlement agreement requires that it been done in a
to --" and then there was a list of specific items. { certain way. I don't really understand what the objection is

Thé people on the other side did not want to have 5 to turning these documents over. It's clearly that we would
a catchall provision and we basically agreed that we would be § be entitled to documents like this, you know down the road in
anenable to taking out the catchall provision if there was an 7 the litigation and why they shouldn't be given tous at a
agreement -- if they would agree on the specific items. 8  time when we could use it, I don't understand and I will just
So, what you have, if you take a look at page 18, 9 have to hear what Ms. Presby or Mr. Blizzard says about that.
which is the intermediate opt out section and it's pretty 10 The second has to do with the phrase, "custody or
" much the same on page 21 for the back end opt out, so if I 11 control." What they are saying is that they don't want --
can just focus on page 18, the part that is in bold, the part 12 they only want to give us what is there actual custody -- in
that says: 13 their possession not in their custody and control and it's
"The portions at which follow in italics are 14 pretty clear to me under the Federal Rules Of Procedure they
disputed." 15 are required to give documents in there is custody and
What this is, is a list of the documents that we 16  control.
think we are entitled to. Everything in bold is what all the I\ THE COURT: Is this like the Federal Rules?
pérties agreed to. What is in italics, is what Mr. Blizzard 18 MR. IIMROTH: Yes, I think it's in Rule 34 for
and Ms. Presby did not agree to and so there really are two 19 document requests. '
- areas of disagreement. ‘ 2 THE COURT: Rule 347
The first has to do and I will start lower down in Al MR, IIMROTH: Yes.
the paragraph. Our document request included docunents 2 . THE COURT: These rules tend to get longer and
related to the cardiologists, but also to the sonographer, 23 longer as they are amended.
" the technician or the echo facility and the theory of that I pL! MR. ZIMROTH: It's sort of in the middle here.
. think was pretty evident, which is that the settlement % It'sin"A"

1 13
agreement requires not simply a way of a doctor reading, but 1 "o inspect, copy, test, sample any tangible thing
also the manner of the acqusition of the echo cardiogram. 2 which constitutes matters and which are in the possession,

- There are specific provisions dealing with that, how the echo 3 custody or control of the parties."

. should be read, so that's why we wanted the docunents from { THE COURT: So'it's exactly the same language as

 the sonographer, the technician or the echo cardiogram 5 in Federal Rule 34?

- facility. b MR. IDMROTH: Exactly, your Homor. I don't think

: THE COURT: What would be an observation of the 7 Mr. Blizzard or Ms. Presby is going to dispute that part of

. echo cardiogran facility that would be separate from what a § it, but what they will say because they have said it to us,

. cardiologist would do? 9 they don't vant to do that, they will give us authorizations

, MR. IIMROTH: For example, a nurse might put on a 10 and e will go hunting for this material.

< gheet of paper something like, you know we didn't take an 11 So therefore, it will be in our control, as well,
apical view with this person, because -- 12 if ve get the authorizations and, you know, from our point of

THE COURT: Wouldn't you know that by the absence 13 view, that really under cuts the whole purpose of this order,

of it? 14 because as a practical matter, it is clear that the plaintiff

‘ MR, LIMROTH: Not necessarily. Sometimes -- you 15 has much more access -- if there are really two classes of

. see, you would know there was no apical view on the echo, but 16  people we are talking about, either the plaintiff's personal

@ you wouldn't necessarily no why and that is very important 17 doctor or one of these echo mills or echo mill doctors.

. under the settlement agreement, because for example, the 18 In either case, it's clear the plaintiffs and

. settlement agreement says when you are talking about aortic 19 plaintiffs' counsel have mich more ability to get those

| requrgitation that you need the apical view up, unless it's 20 documents than we do, especially under this new federal

© unaveilable and we have been finding for example, after 21 privacy regine, where doctors are very concerned.

. lengthy searching in depositions that sometimes in our view 2 So, what their suggestion appears to be, is that

© it vas available, but it just wasn't captured. We would like 23 under the order that they ask for more time to fill out

. to know why that happened. That's one example of the kind of 24 this -- originally, it had been 30 days, now we have agreed

25 to 45 under the order. 45 days from the DID.

 thing that we are talking about. There might be




THE COURT: ALl right, who is going to speak for

U 16

Now, as a practical matter, what that means is 1 the other side?
that months go by when they could be gathering these 2 MS. PRESBY: I think I am, your Honor.
documents. These are documents it seems to me they should 3 THE COURT: You may proceed.
have upon the filing of the lawsuit. When the lawsuit gets 4 MS. PRESBY: Thank you, your Honor.
filed, it either gets filed in federal or state court. How 5 The real sticking point in our negotiations and we
does it get here? Either we remove it or it's already in § went far in the negotiations getting from the 40 some odd
federal court and then it comes here and that's a couple of 7 page proposed second fact sheet down to one that is certainly
months easily and then, it hits the docket here. The DID §  more manageable at 21 pages and Mr. Zimroth is correct, we
date is the next -- : 9 changed very little in the original fact sheet and then dealt

THE COURT: DID? 10  with the additions to allow Wyeth appropriate discovery or

MR, IIMROTH: Discovery initiation date, I 11  initial discovery for the opt out cases.
think -- it's the 30th or the first of that month, so on 12 Our sticking point was the question of whether we
average -- 13 have to go out and take affirmative action to gather

THE COURT: Some in the beginning, some at the 14 documents for Wyeth and there was discussion by Mr. Zimroth
end? 15  that there is dispute on these types of documents within the

WR. JIMROTH: Yes. So we say two weeks as an 16 text, the sonographer-technician documents and well,
average. So two weeks and they want 45 days, not that they 17 essentially that.
give' us the documents, but they give us the authorization. 18 We had indicated that we would not dispute that,

So if you count the time before the lawsuit 19 the discoverability of that in this fact sheet if we could
starts, I mean from the time the lawsuit starts, you are 20  confine the fact sheet to what was in our possession, but
talking about three or four months when they could easily 21 Wyeth would not agree to that and wanted to go to position,
have gotten these documents and given it to us. 22 . custody and contzol, We were fearful that that would overlay

So that seems to me -- by the way, we did not need 23 on us a much bigger burden than we could ever satisfy.
to go through this whole negotiation if at the end of the 24 Knowing that we are giving authorizations, anyway, what ve
day, of this list, if at the end of the day, say, now, we 25 predicted is that if there was a difference in the documents

15 ‘ : 17
agree with all these things that you want, but we are not 1  that we were able to gather and what Wyeth gathered, that the
going to give them to you. You go and search for them. We 2 dispute in the lawsuit would become over that.
are already entitled to them and we would get it under the 3 It would be the dispute over what kind of
old fact sheet, the authorization, so I am a little puzzled 4  documents each of us would be able to procure at the moment
about what this whole negotiation was about, if at the end of 5 and it would not be centered on the plaintiff's injury.
the day, they are not going to give us the documents which 6 We understand that the Federal Rules do mention
are -- which seems to me are clearly relevant and ve are 7  possession, custody or control, but there is a fair amount of

~entitled to. 8 case law defining what that means in the context of medical

So those two things, the sonographer and 9 records and what the cases consistently say is that a
technician part and the custody and control part of the 10  medical -- medical records authorization can be provided in
things that are in dispute. 11 lieu of obtaining the documents yourself.

THE COURT: Wasn't there also a question about the 12 THE COURT: That's just in the case law, not in
medical authorization, too, in light -- where does that 13 the rule?

- stand -~ 14 MS. PRESBY: I don't know the answer to that. I

MR. ZIMROTH: There were never any objections to 15  think that is correct.

- that, so that's just -- that's been out there for at least 16 Judge Bechtle in the orthopedic Bone Screw Product
- six weeks, you know, 17 Liability Litigation was faced with this issue, as well and

THE COURT: Does that need to be incorporated into 18 he indicated that:
an order? 19 "Plaintiffs who have executed authorizations for

MR. ZIMROTH: I think a separate order. We did 20 medical records need not produce their medical records in
that in a separate order, your Honor, and I think we gave 21 response to defendant's discovery."
that to you the last time. 2 Need not produce them at all.

THE COURT: I have not executed it? 23 THE COURT: Was that in connection with a

MR, ZIMROTH: No, you have not. 24 threshold issue or was it in connection with the regular

25 discovery?
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MS. PRESBY: It was in connection with reqular
discovery, your Honor.

However, it seems to me that if the issue is the
timeliness with which Wyeth can gather its information, then
we ought to deal with the timing of the medical
authorizations, not put additional expense and burden on the
plaintiff to go out and obtain everything that is available,
The threshold -- v

THE COURT: What would you suggest as to the
timing?

 MS. PRESBY: God, I hate when you ask me to speak
on behalf of all these pecple.

For me, I would think I could provide medical
authorizations within two weeks of filing the lawsuit.

Now, I don't know about all these people out here.

THE COURT: Well, it seems that won't be too
difficult when you talk to your client, the client could sign
a medical authorization.

MS. PRESBY: That's right and that addresses the
preblen that Wyeth raised to you, the difficulty and when we
talk about the threshold issue -- well, let me not even
digress to that. There is no case that we were able to find
that says that on medical records, an authorization is not
" sufficient, because medical records, there is a question
-~ about -- because if the authorization is provided, then
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MS. PRESBY: Everything not privileged in our
possession we agreed we would produce in these cases.

The original fact sheet that was written, that is
now incorporated in the proposed fact sheet to the court
today is included a document request and it is important to
note, your Honor, that in that document request that is on
page 16 of the fact sheet, it says:

"Attach the following documents to this
declaration to the extent that such documents are currently
in your possession or in the possession of your lawyers."

There is no justification for expanding that to
custody and control when we are talking about the opt out
suits.

THE COURT: Let's take a look at 18. You would
apparently have no objection to page 18 if the words,
"custody or control" were stricken?

MS. PRESBY: I wanted to address one other small
point on it. In large part, you are correct, your Homor. If
we strike those two words -- ‘

THE COURT: And then you would be agreeable to
being required to provide the appropriate medical
authorization within a short time after the complaint is
filed?

MS, PRESBY: Yes, your Honor.

THE COURT: So there would not be any inordinate

19
indeed, the defendant stands on the very same foot as the
plaintiff not a built to obtain the records. We do not think
that it is appropriate to put the burden on the plaintiff to
obtain every potential defensive record that Wyeth may want
and to anticipate how far an wide Wyeth wants to go into the
issue of the medical condition of the plaintiff.

So, because of that, we were unable to reach an
agreement on the custody and control issue and we truly
believe that the case law is in our favor on that.

As to the question that you raised earlier about
the echo cardiogram facility and what is going to be in there
and what is it that Wyeth might be expecting, that, too, is
addressed by the medical authorization. Mr. Zimroth response

was that he wants to obtain nurses' notes that may make some
. notations about why particular views were taken or not and
. why particular views were taken when they night not be
* reflected on the final videotape. He wants to discover into
; nicqua (sic) settings and why it was done, if those documents
~ exist, then the nurses' notes indeed are obtainable with the
- medical authorization that we have agreed that we would
© provide.

Further, Mr. Zimroth said -- let, me back up on
one other point --

THE COURT:  You would be willing to produce
. Whatever you have in your possession ?
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MS. ‘PRESBY: Correct, your Honor.

THE COURT: Go ahead. .

MS. PRESBY: The other remaining issue I wanted to
address Mr. Zimroth's statement Wyeth agreed to take out the
catchall phrase. We were concerned the phrase including but
not limited, that sort of incorporated everything in the
world. They're still is a catchall phrase in this and it's
the one at the end that says:

"And all other documents reflecting any
non-privileged opinion, findings, observations protocol or
procedures of the reporting cardiologist, sonographer,
technician --"

THE COURT: Where is that?

MS. PRESBY: The last three lines of the
paragraph.

THE COURT: All right.

MS. PRESBY: Our original concern, especially with
the custody an control language that requires us to go to the
library and mull the scientific text and photocopy the
settlement agreement and go well outside of our possession to
provide it. If we are limited to possession, then the
docunents that are within our possession, I think ultimately
Wyeth would be entitled to, so we would not object to
producing them in connection with the fact sheet.
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That's all on the fact sheet, your Honor. Thank
you.
THE COURT: Mr. Fishbein?
MR. FISHBEIN: Your Honor, I just -- I don't
really take a position in this specific battle, but I do
think the Court should have the benefit of our views as to
the administration of whatever gets done here, because we
have been dealing with fact sheet administration for many
years and it's been a big issue in terms of the control of

. the MDL process, so I just want to give you our perspective

of that, so whatever decision gets made here, takes into
account the administration, because for better or worse,
ultimately, the PMC and Mr. Miller end up sort of patrolling
the fact sheet requirement and we would like to make it as
workable as we can.

Back in the old days, as old as P10 22, that's the
one that had the fact sheet requirement, plaintiffs were
given 45 days to complete the fact sleet from the discovery
initiation date and we had a lot of problems securing timely
compliance with that and a whole system was setup to get

- people to make time three fact sheet disclose slurs, because

even if plaintiffs were to provide their authorizations on a

' timely basis, if they didn't provide the names of their

medical providers, their authorizations were useless and you
would chase nothing and what would happen, there would be a
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was expanded to 45 days and I guess the idea here is to get
this information out first.

It's your ticket to the courthouse for an opt out
case and if the ticket is not there, we ought to know about
it and litigate it early on and then this authorization issue
came up.

There are a lot of ways to skin this cat. The
rules say that somebody is obliged to produce whatever is in
their custody, possession and control, the case thank you
says you can give control to somebody else by giving them an
authorization. The Court is not bound to accept that. The
Court can make you exercise your control in another fashion.
The point is, if the idea is to get this information out
early and it's not going to be done through this fact sheet
disclosure in a way that makes any sense and we are going to
go to a system, for example, of authorizations two weeks
after the DID and fact sheet 45 days, we just have to make -
sure that what is factored into that is some meaningful
disclosure of who those authorizations are going to go to, 50
if we have a speeded up process --

THE COURT: So what you are saying is that even if
the authorization was provided two weeks after the complaint
it was filed, it does not do you any good if you don't know
who should receive them?

MR, FISHBEIN: That's right.

23

- cascade of delays, because the Wyeth defendants and other

defendants didn't get the medical information and/or the
authorizations, there were delays in getting the records and

: no meaningful deposition discovery could get started until

: all that happened, so one of the sort of attempted fixes

. there vas at some point in the process, Judge Bechtle I think
| on his own motion if I recall correctly said let's shorten up
- the fact sheet requirement and make it for production within

30 days of the DID and that helped quite a bit, but it
continued to be a problem, and what happens is whatever goal

. the Court sets when a case should be case ready and out of

the MDL and back to transferor Court, requires a certain

- amount of discovery and if these time sheets don't come in on
- a time three basis that gets pushed back and Mr. Miller gets

inundated with a lot of requests. What was going on here,

the old fact sheet would have worked to get all the medical
- records out with the authorizations. We could have left that

in place.
The effort here, I think, was to identify specific

. itens of infornation that were important, at least from

Wyeth's perspective from making eligibility challenges and

- the Court would have to decide ultimately what was important
80 a discrete list of information it was arrived at and I
- think that plaintiffs justifiably felt 30 days was too tight
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THE COURT: You are not going to be able to do
that until you get the fact sheet?

MR, FISHBEIN: That's right. If we go in that
direction, I think we could revise this fact sheet to have --
you know, we could have an abbreviated fact sheet, just
disclose the name of the echo cardiographer, sonographer, the
place of the echo, produce that and give us an authorization
and it's upon Wyeth's burden to go out and do that.

THE COURT: You said in an order that you had to
produce your authorization within two weeks plus the
identification, name, address, serial number, et cetera, of
the cardiologist or the echo cardiogram facility, et cetera,
that would solve that problem.

MR, FISHBEIN: Do it that way or dot in 45 days
and produce everything and take your choice. Then I think
each side's concerns are fairly accommodated and the process
won't bog down, because we will continue to have fact sheet
patrolling issues no matter what happens and I think it is
reasonable to extend it to 45 days, because I am hoping that
we will get more complete fact sheets done when they are
supposed to be done and we can deal with a meaningful
discovery schedule from that point forward.

There are a lot of ways to skin the cat and I
think both interests here can be fairly accommodated in that
kind of a regime.

@ time period from the DID to get all that information, so it
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MR, IAMINACK: In that case -- your Honor, may I

| be heard?

THE COURT: Yes.

MR., LAMINACK:  Good afternoon.

THE COURT: Good afternoon.

MR. LAMINACK: Nobody has talked to me about

 changing this fact sheet and I quess my big objection is, the

rules are being changed in the middle of the game as to me
and my clients. e

What that means to me specifically is, I have
approximately 1,000 fact sheets, the old fact sheets that are

already answered or are in the process of being answered that

would now have to be changed and these new fact sheets be

answered.
From an administrative standpoint, the fact sheet

for somebody like me, who represents a lot of opt outs, is a

nightmare. The simple fact sheet we have now is an absolute

nightmare. I don't think I could get an authorization signed
in 30 days for a large number of clients, much less try to

 exercise that authorization and go get the medical records.
1t is very difficult. A question I have and a point of
~ clarification I need --

THE COURT: You mean you have the names and
addresses of your clients and you could have a form letter
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here is a prelude to full scale litigation in your court on
the issue of eligibility for thousands and thousands of cases
and I don't think that will work and we talked about that a
little bit last time when we were here and I got the
impreSsion you didn't want to be the person responsible for
conducting litigation on eligibility in thousands of cases.

-80 I have -- I wish I would have been --

THE COURT: I don't know that I would put it quite
that way, but go ahead.

MR. LAMINACK: I wish I would have been part of
some of these discussions. I understand H.P. needs and is
entitled to certain documents, but I do not like what I feel
like is being manipulated in a sitvation where all my clients
will have to litigate eligibility, These are hundreds of
questions, hundreds of interrogatories --

THE COURT: We don't know what will occur here and
I an not inclined to go along with the idea of a technical
advisor. I think the best route to go is to try to get the
information as soon as we can to Wyeth and then we will see
what happens. I don't think anybody really knows at this
point. You may be right. Then, we will have to deal with

-1t

MR. LAMINACK: I doubt that a day goes by that I
don't talk to at least three different Wyeth lawyers and we
have in our litigation in Texas been able to an agree pretty

: with a copy of the authorization saying return it. You don't

21

 think your clients would act with alacrity in that regard?

MR, LAMINACK: My experience tells me it would be
very difficult to accomplish that within 30 days, which is
why I an answering fact sheets well in advance of ever opting
pecple out or filing lawsuits, because I know it will take me
mich longer than the allotted time, whether it's 30, 45 or
120 days. I know it will take me longer, that's why I
already have all these fact sheets answered and I know a lot
of other lawyers are in the same boat. We learned from
experience we have to do that in order to timely respond. I

' think T probably have more answered fact sheets in the MDL

then anything, as well as more requests for extensions then
anybody. I need a point of clarification, what I was handed
a while ago did not contain the primary pulmonary
hypertension questions. Has that been eliminated?

MR. FISHBEIN: Yes.

MR. LAMINACK: That's no longer on the table? I

have had a big problem with that.

THE COURT: Maybe your probiem has been solved.
MR. LAMINACK: That's good.
- THE COURT: That's what we try to do around here,

. although we don't always succeed.

i
i

L

MR. LAMINACK: An overriding concern I have, your
Honor, is all this goes to the issue of eligibility: I

__ understand that. I am concerned that what is being setup
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much on everything. ALL our docket control orders, all our
discovery. I would have liked to have been part of these
discussions, because I understand and agree they are entitled

- to search information, but what I think is being asked for

here is going a little bit overboard especially in light of
the fact I would have got approximately a thou of these
answered and now I am going to have to reload, if you grant
this motion and answer a thou different once and sign a thou
different types of authorization, so from our perspective, we
object to this mid stream change, your Honor.

THE COURT: Is this fact sheet signed by the
client or by the attorney? :

MR. LAMINACK: I don't know.
MR. FISHBEIN: The client.
MR, LAMINACK: The client signs it under penalty

of perjury and of course the client signs the authorizations.

THE COURT: ALl right, I appreciate your comments.

MR. LAMINACK:  Thank you, your Honor.

MR, IZIMROTH: T would just like to clarify one
point because there was an error in what Mr. Laminack said.

THE COURT: Go ahead.

MR, ZDMROTH: He would not have to refill out a
thousand fact sheets. He would have to fill out the new
sections, but --

THE COURT: When you say, "the new sections", you

#
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_mean on intermediate and back end opt outs.

MR, ZIMROTH: Yes, but not the whole thing.

MS. PRESBY: On page 8(J), it's different, as
well. ‘ .

MR. FISHBEIN: May I explain this, your Honor?

THE COURT: One at a time. Go ahead.

MR. FISHBEIN: What we did on the fact sheet,

. other than the intermediate back end opt out section was, we

got rid of questions that seemed to be extraneous and
unnecessary now that we are four, five years into the
litigation.

So we got rid of questions, we moved some other
questions into a new section so that they are altogether and
you don't have to -- the new fact sheet you up to the inter
need eight back end opt out sections is less inclusive than
the told fact sheet.

THE COURT: In other words, if it's already been
filled out, it's going to be fine?

MR. FISHBEIN: That's correct and the proposed

 order that you I think, says that for fact sheets already
- filled out and completed as of a certain date you don't have
. to do anything but the new section and it's either/or and you

are talking about two new pages of either Section 8 or 9 or 7
or 8, I forget which and certainly, if the concern is, we

 filled out old fact sheets but we haven't gotten them filed
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THE COURT: That undermines the whole concept of
an ¥DL? -

MR. NOLAN: I don't think it does, your Honor.

The concept of an MDL, if there is discovery -- common
discovery that must be conducted, the MDL is formed to do
that. This is purely individual discovery.

" THE COURT: This happens all the time in motions
to remand and that has happened for years where a case is
renoved from the state court, federal court and there is a
motion to remand and those motions more often than not end up
vith the transferee court, the MDL court, do they not and
they are certainly individual?

MR, NOLAN: Yes, that is true and that's part and
parcel of the reason why we suggested maybe are hand of all
the cases is appropriate because that's another built in
delay for the plaintiff once you allow the case to pend in
the transferer court, the remand motion if you have a proper
remand motion to get it back to state court. l

Many of the judges are sitting on those and just
letting them be transferred up here after the CTO issues in
the case, but that would just beg the point. That's another
good reason why it is that this Court should not have to deal
with as many as -- I know this Court is aware of this, 70,000
potentially remands.

3

| yet, we can certainly provide the old fact sheet is

! acceptable in lieu of the new one, except for those back two

| sections because this one is less demanding than the prior
- one, so there is no effort apart from those two sections,

either if you are an intermediate opt out you fill out and if
you are a back ends opt out you fill out another.

It is what we had before, but less so.

THE COURT: Thank you.

MR. NOLAN: Your Honor, Rick Nolan.

We filed papers with a little different take on
this matter and specifically, I mean Fleming & Associates on
behalf of our clients filed papers arquing that essentially,

- this is a prelude to the eligibility issue.

In fact, these were coupled together initially
when the Court heard this issue the very first time and

. because the eligibility issue should be determined in the

: case that is pending, we believe that the transferor court

- should determine these issues and so our suggestion and we
 have filed a suggestion of remand with the Court, asking that
: all of the cases be returned, because this is purely

~ individual case specific discovery we are talking about.

* This does not have anything to do with what an MDL is setup

- for and so this just sort of highlights this issue.

I understand that is not on the docket today and I

., Will not arque the merits of that position, but I would .
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It just seems like it's an awful burden on this
Court when there is no more common discovery to be done.

THE COURT: I appreciate:your sympathy.

WR. NOLAN:  Thank you.

MR. BUCK: Rob Buck, from Atlanta, Georgia. ¥s.
Presby suggested a two week date deadline from the date of
filing. It would be more appropriate to make it from the
date of Wyeth's answer. '

First of all, there are some circumstances where
that obligation might be created ahead of an actual service
of the complaint upon Wyeth, and secondly, I would just point
out, at least in my experience, Wyeth has had different
counsel in different cases and it would be helpful to know
who that needs to do so and an answer would certainly dictate
that.

THE COURT: You are saying you don't know who to
send the authorization to, service hadn't been made?

MR. BUCK: On occasion, that may be the case and I
think an answer case, being a trigger date is more logical
under the circumstances and I don't think the 20 or 30 days
that might be involved to effectuate service and get an
answer is going to delay Wyeth getting there answer. I think
it will clear up a lot of potential confusion or confusion
that might occur and I would ask the Court when preparing a
trigger date for this requirement, consider the removed

l
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cases, as well, and what date or trigger date would relate to
those.

Thank you.
THE COURT: Do you want to address those points,
Mr. Iimroth, while they are still fresh in our minds?

" MR. IDMROTH: I will start backwards, with respect
_ to Mr. Buck's question as to who these fact sheets,
© authorizations should be served on, it's Mr. Pariser and
| that's where they have been going, for the MDL and, you know,
\ when that gets done, we will take responsibility for getting
- it to whatever local counsel is appropriate.

THE COURT: You would suggest then that you put in
- some order the name of the person or the address where these
. fact sheets should be served?

MR. IIMROTH: That's easily done.

THE COURT: That would solve that problem,

MR. JIMROTH: That's pretty easy, but on the issue
of the authorization, I want to get back to that, there are
" two things I think that are important here, .
| First is that, you know the notion of requiring
the authorization within two weeks of filing may sound good
in the abstract, but I would be willing to bet that if the
Court ordered that, you would be faced with a flurry of
motions, arquments and whatever that you did not have
jurisdiction to do that and that you don't have -- and that
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THE COURT: In terms of the authorization, I may
not have authority - - that can't be triggered until it is
on. . ,

MR. ZDMROTH: I'm not saying you won't. You will
be faced with arquments. We will be faced with arquments.
We will get in a whole big dispute about that. That's a
problem, -

And, that gets me to the second point, which is,
you questioned, I forget which one of the counsel up here.
But, the difference between what was happening before and
what is happening now, this is a threshold issve. This is
the ticket. We are talking about information relevant to
that, to our ability to make a motion. When we started
making motions, the Court will obviously have to decide
what's relevant, what's not relevant, whether you agree or
disagree with us. Without the information we can't start
that process.

If this goes on for months down the road, while at
the same time we are doing discovery and doing all the other
things that one does in a case that's a substantial part of
the benefit of the bargain, at least our view of the benefit

- of the bargain, which is if someone is not entitled to sue

us, there should be no case, period.
THE COURT: Going back to your point of
jurisdiction, if these people are class members of the class,
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the ML court does not have jurisdiction to order anything
until the case is on your docket and you surely would here
that were respect to cases, you know either in state court
after we remand it or whatever -- I mean removed or whatever.

THE COURT: Right.

MR, ZIMROTH: So, I think, you know that that -- I
don't know how to deal with that issue. Maybe there is a way
to deal with that issue,

The second important -- but I don't see one
immediately, It seems to me that the trigger here is the
date that it hits the Court's docket and then that starts the
DID, the discovery initiation date, and that is often months
after the filing of a lawsuit, That's why it's so important
that ve have the documents and that raises me --

THE COURT: If you can't order an authorization,
how can I order them to do anything with respect to fact
sheet?

' MR. ZIMROTH: You can when the case is for cases
on your docket.

These are orders that apply to cases.

(THE COURT: I see what you are saying.

MR. ZIMROTH: On the docket.

THE COURT: The plaintiff would be gathering this
information before it hits the docket.

WR. LIMROTH: It should be.
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which you argued that they are intermediate, so it seems to
me, I have some authority over class members, would I not?

MR, ZIMROTH: Yes, you would.

That's why I think, I was not saying you don't
have it. I said you would have arguments.

THE COURT: Of course, that goes with everything
that I do. I think of doing.

MR. IDMROTH: Your Honor, I think a relevant
precedent here about this custody and control, it is your own
order 2383 which related to PPH. I understand there are
differences but in this respect, it is not different. That
is there we were talking about a threshold issue as well.

What the Court ordered in very broad language that
the plaintiffs had to produce, I'll read it to you, All
class members filing suits allegedly based on PEH are
required upon written request of AHP to provide AHP - - I'm
skipping the release party lanquage, with all medical
evidence. All medical evidence including medical records and
tasks that relate to the diagnosis that the class member has
PPH as defined in the criteria.

So, basically what you are saying is before you
come into Court, you better gather that evidence and soon
thereafter give it to Wyeth. That's basically what e are
suggesting here. This was the ticket to sue us. So you know
this is material that they should really have pretty much at
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| their fingertips, certainly more than we would have,

THE COURT: Anyone else on this, you wish to
respond to anything that Mr. Zimroth said?

Ms, Presby, do you wish to respond to Mr. Zimroth?

Mr, Blizzard.

MS. PRESBY: It is hard to resist that temptation.

MR, BLIZZARD: I wish to say something but I'll
refrain from saying it.

THE COURT: Sometimes that's for the best.

MS. PRESBY: I won't choose the - -

THE COURT: I said sometimes not always.

MR. PRESBY: I did want to make clear really in
response to some of the things that Mr. Laminack said we by-
taking the time to negotiate with Wyeth and come to a fact
sheet that might be applicable in the MDL cases. We are not
at all conceding that eligibility should be determined in
anything other than in such court.

THE COURT: I understand that.

That goes without prejudice to that arqument.

We are not there yet. '

MS. PRESBY: That's what I thought. And, then I

do think - - I would like to comment.

Mr. Zimroth is asking for documents in the
possession, care and custody of the plaintiffs. The

_ plaintiffs are willing to give hin the opportunity to make
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MR, GOLDSTEIN: I'm here on two motions. I
represent some 20,000 plaintiffs represented by around 150
law fimms that have filed two motions with the Court. The
first deals with the question of adequacy, that's a
structural motion, it is how the subclassing system was set
up in this case. '

The second deals with disqualification of the
actual counsel who represent the class and the subclass.

THE COURT: That motion is not - - the second one
is not on the agenda.

MR. GOLDSTEIN: I understand.

Then I'11 talk about the structural question.

The heart of this motion is that when the
settlement was negotiated in the proceeding subsequently
after P10 1415, there have been amendments to the settlement,
the subclasses were not set up in a way that accounted for
the divergent interests of the Brown class as a whole.

I would like to illustrate that on a couple of
different fronts. Let me step back and talk about how the «
subclasses are structured. I know you are familiar with
that. It will help to explain.

THE COURT: Okay. :

MR. GOLDSTEIN: Subclass one involves everyone as
of the time of the screening period, did not know they were
FDA positive within subclass one. There's a subclass 1-A,

39
them as much in his custody - - our custody not care and
custody as much in his custody and control as they are in the
plaintiffs,

He seems to be rejecting that opportunity to the
Court by saying, your Honor, I would like to spare you from
having litigation over the point of whether you have
jurisdiction. In his effort to spare the Court of that
burden, I did not think it is appropriate or fair to place
the burden on the plaintiff.

The plaintiff is willing to give Wyeth the exact

same right that the plaintiff has to these documents. Wyeth

needs to accept that right and then make the effort and get
the documents. I don't think it is fair to put it to us just
because it is anticipated that there will be jurisdictional

| arquments that the Court has indeed demonstrated just by

reciting the settlement agreement won't be victorious.
THE COURT: Thank you.
Anything further on item one in our agenda?
The second item is the motion to determine
inadequacy of representation for opt-out class members. -
Who is going to arque that.
MR. GOLDSTEIN: Good afternoon.
My name is Thomas Goldstein.
I'll spell it. T-H-0-M-A-§ G-0-L-D-S-T-E-I-N.
THE COURT: You may proceed.
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1-B. The difference between A and B depends on how long you
took the drugs.

For the present purpose it is not material.

Subclass one has in it a wide breadth of people. Subclass
one because it is just defined in terms of knowledge has
people in it who were not sick at all, completely clean, who
had trace symptoms, who had mild, who had moderate, all the
way up to PPH. The entire breadth of conditions that are
caused by fen-phen were included within one subelass.

In fact, even that one defining feature of
subclass one, it will be true of subclass two, when I get to
it in a moment. The one defining feature, the people are
essentially ignorant of the medical condition, doesn't typify
the class as a whole because there are a mumber of people in
subclass one who did know the condition.

Subclass one includes everyone who is not in
subclass two. DPeople that knew before the screening period
was over that they were at least FDA positive. If you knew
that you were not FDA positive, you had a trace condition,
you vere conpletely clean, For example, you were in subclass
one.

So the fundamental point of the adequacy motion is
that the person who was responsible for negotiating out the
settlement on behalf of subclass one had clients with
different interests. I have to put that within the framework
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| of the Supreme Court Amchem decision.
Judge Bechtle said I looked at Anchem and Ortiz,
There's no futures problem. With all due respect to a great
effort to understand Anchen and Ortiz, he missed it.
THE COURT: But, hasn't this issue already been
litigated here.
Anchen, of course, was a direct appeal. Stevenson
yas a different situation. But, that all occurred before
Anchen, -
Judge Bechtle went at great lengths to deal with
it. It was on everyone's radar screen and up until he dealt
vith it in 1415, it vent up on appeal. There was an
affirmance.
" MR. GOLDSTEIN: In truth, the appeal was

dismissed.

THE COURT: In any event, you had an opportunity
{ to go up to appeal?

MR. GOLDSTEIN: Let me step aside and deal with
whether or not there's a law of the case problem, so you
don't have to reach the merits of the motion. '

Look, it has been decided in this Court? The
{ answer is no. There is an arqument that is made both by the
class counsel and by Wyeth that Hansbury v. Lee, to detour
{ into that, the procedure, due process tries to bring a
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to participate in the process and my suggestion that the
Court can look at what Judge Bechtle said. I don't expect
the Court to say I'll overrule Judge Bechtle. It might be our
recourse is to the Third Circuit. I'm not saying that the
Court should revisit and undo decisions already made. My
point to you, that the arquments that we are making as part
of the collateral attack are different from the ones that
Judge Bechtle considered.

The Amchem and Ortiz arqument that he considered
and rejected is not the same one that we are making now. So
I would like to then move to that.

THE COURT: All right.

Our point is this, Judge Bechtle made a finding
that unlike asbestos, the disease, the heart of the disease
that is caused by fen-phen is not latent. I'm willing to
accept that and I don't intend to second guess or reargue any
finding made, many of the findings made by the Court
throughout the course of the case. But, Judge Bechtle made
the relevant finding to show there's an Anchem problem. The
disease is progressive, that is to say, someone who has a
matrix level condition on the date that the settlement was
entered or let's put it within the terms of subclass one.
Someone who has a matrix level condition after screening, so
someone has a very, very - - someone with PPH is in subclass
one and now to put it in terms of Amchem, they want benefits

44

{ collateral attack against the class action settlement was

43
superseded by Rule 23, that in effect that procedure already
gxists. We don't have collateral attacks anymore. That's

not the lav really anywhere. _
' Stevenson, the case you cited is a good example of
that. Stevenson is a post Rule 23, You had a collateral
attack, even though the Stevenson District Court said, I
looked at this settlement. I find that it satisfies the
requirements of the Constitution and the Federal Rules.

: The Court recognized that people that were not
participants there have a right to come in to say I'm not
bound by the settlement. I was not represented in the course
of it.

! The Supreme Court never deviated from that. You
have the right to bring a collateral attack.

i There's a separate question, that is, you don't
get to try it twice, that's to say, if my client had filed
{objections in the course of the initial 1415 proceedings, so
that the people that I represent had come in to say, we
ibject to the settlement, the Court, Judge Bechtle said, I
looked at Anchem and Ortiz. There is not a problem. Your
objections are dismissed.

Their remedy would be to go on appeal. The
different - - the people on this motion are not cbjectors.
There are some 20,000 people eligible for back end,
dntermediary opt-outs. The Constitution doesn't require them
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today and may not survive more than six months. As the Court
is faniliar, they have an incentive to have a settlement
structured so the money is oriented so they get it the day
the settlement is entered.

On the other hand, someone with PPH, a mild
condition or mild aortic condition, that condition, while it
is not latent in the sense that we can accept for purposes of
this arqument, that you don't show up completely clean then
another day show up with PPH, someone with a mild condition
can and will often or in a reasonable number of cases
progress, so they have a serious condition in point of fact,
that really can't be disputed. That's the structure of the
settlement. That's the point of the back end opt-out. Look,
you get screened, you may be FDA positive, but you can wait
and see whether or not you have progressed to a matrix
condition. You can back end opt-out. We realize your
disease may get worse. So the point is this, what Judge
Bechtle didn't understand, the science I think was before
him, that the people in subclass one, even to some extent in
subclass two had divergent interests.

Diane Nast representing subclass 1-A for example
and I don't know she is here, perhaps can explain to the
Court how she was trying to reconcile these competing
interests. But, she had an impossible job to my mind, that
is if she had people not sick at all, people somewhat sick,
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very sick and she went in the room and sat at a table on 1 have the same medical condition, they don't have the right to
behalf of her clients, what was she trying to do? I think 2 punitive damages, the right to joinder is restricted. Other
Wyeth and the class counsel gave - - she was trying to get 3 things the Court found necessary and counsel found necessary
the best deal,overall, That's what Anchem doesn't permit. {  to balance the interests of the class.
| You can't just sort of throw your amms open. I got 5 With respect to that sort of difference, a
every kind of client in the world. That's the point of § difference that is fundamental, when you have two people with
subclassing. You are not to have every clients in the world. 7  the same medical condition, their disparate treatment is
You have clients that are very sick. You are actively §  based on the difference of their degree of knowledge,
looking for benefits. . 9 reflects how the subclass was set up.

Now that's your clients. I have - - you have 10 Subclass one is set up based on people’s
people concerned over medical monitoring, over the course of 11  knowledge, nothing to do with the kinds of benefits they
five to 10 years and they want an inflation indexed 12 would want. So is subclass two, that's the line that divides
settlement. 13 them. It is not surprising, the settlement itself ended up
THE COURT: We have that. 14  with lines based on knowledge, don't make medical sense.
R, COLDSTEIN: I want to bracket that and I'll 15 8o I think that illustrates that there was a
come back. The settlement addresses some of the concerns, 16  problem within the subclasses, that it is reflected in how
| solves the problem and I want, with the Court's permission 17  the settlement ultimately plays out.
because I think as one reads the Amchen and the Ortiz 18 I think that's the core of the argument, your
{opinion, this is precisely the argunent rade there. Look, we 19 Honor, that there was an irreconcilable conflict.
1did do a good job for the class. On the whole, we got 20 I could go on but that gets to the chase.
benefits that accommodate all of these things. 2 THE COURT: Anyone else?
The Supreme Court point was no, this isa 2 MR, IEVIN: Your Honor, Mr. Issacharoff will arque
procedural due process right. We don't know if there had 23 for our side.
{been a person at the table for each of the different kinds of AU ¥R. ISSACHAROFF: Good afternoon, your Honor.
{illnesses. What the settlement would have shown, you can't 95  Samuel Issacharoff on behalf of the class.
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1say to someone to be sure, we violated your right to 1 Your Honor, this is not a collateral attack. This
{procedural due process, no ham, no foul. You are still 2 is a motion for reconsideration well after the judgment has

doing okay. As I said, I want to come back to the point of 3 been entered. , "
what is I think by all accounts innovative settlement and 4 Mr. Goldstein is new to the case, but his client
1lots of effort went into it. 5 isnot. His client is Mr. Fleming and the individuals that
I have enormous respect for it. The question §  Mr. Fleming represents.

|really, were there trade-offs made here that were somehow 1 Mr. Fleming was present and was represented at the
inappropriate or reflect the conflicting interests of the §  Fairness Hearing. Every argument about Anchem was available
{subclass counsel? I think I can illustrate for you why the 9 to them at the time. Arquments about Amchem by Mr. Fleming
janswer to that question is yes. 10 and his counsel were presented to Judge Bechtle. Judge

- If we take two people, one is FDA positive, knows 11  Bechtle made findings, as your Honor noted, these issues went
it before the screening period, that is to say someone in 12 up on appeal. They could have been appealed, could have been
subclass two. We take someone else, FDA positive, doesn't 13 pursued. They were abandoned.
know it, therefore is in subclass one, learns it through the 14 Three years later, ve are hearing the exact same
screening period, that is to say these two people have the 15  thing again.
sane medical condition. The only difference is in their 16 Somethings have happened in the course of three
degree of knowledge. They would have precisely the same 17  years. In the course of three years, over a billion dollars.
linterests in a medical outcome and in compensation were it 18 of benefits were paid out by the settlement. In the course

ot for the difference in their knowledge. 19 of three years, hundreds of thousands of people got
’ The settlement treats them very, very differently. 20  echocardiograms, pursuant to the settlement.

The person who is in subclass one and learns about their A In the course of three years, tens of millions of
condition being DA positive, does get an intemnediate 22 dollars of reimbursement were paid.
‘Opt'OUt, that intermediary opt-out is a very different one A These are facts that came about as a result of the
‘tpm they would have exercised if they had an initial 24 justifiable reliance of the parties upon the settlement and
opt-out, notwithstanding it is a couple of months later, they 25 upon PT0 1415, which could have been appealed and was not.
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It could have been appealed by these very parties and was

{ not. v
So the question is what is it that allows then to

cone in three years after the fact and start waving around,
“ye don't like the way that the class was structured at the
time.

There has to be as basis for this. Hansbury v.
Lee recoqnizes there has to be some kind of a challenge,
doesn't get to the problem with Hansbury v. Lee.

We o back to the very early days of class
{ practice, the problem with Hansbury v. lLee, there was no

determination by the Court of adequacy of representation,

| There was no quarantee notices had been given. There was no
way of knowing who was bound and how careful was the
representation afforded.

The Supreme Court in Hansbury v. Lee, it is
{ consistent throughout, has held that adequacy of
representation is a sine qua non for due process to be
satisfied in class representation, in representative
litigation. That was presented to Judge Bechtle. 1415 is
{ replete with findings on this question.
‘ So the question before us now, in my view, on what
{ basis can e set this aside? Is there even jurisdiction in
 this Court to set aside 1415, once the parties have acted in
such overwhelming reliance on it?
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inforned decisions. They could opt out at the beginning,
they could opt out if they progressed. They had more choices
in this settlement than has ever been provided in any class
action settlement. -

So the idea that there was differentiation over
time is not a new arqument. That was known at the time of
the settlement and that can't possibly be an arqument here.

In their papers, although Mr. Goldstein didn't
rely on it mich. They clain that Stevenson gives them an
opt-out, if this Court were to accept the Supreme Court split
affirmance of the Stevenson case, somehow the Second Circuit,
if it were controlling here would chligate this Court to do
what?

' Well, they are a little anbiguous about this. I
quess their argument, it would cbligate the Court to dissolve
the settlement retrospectively. We would submit that's not
what Stevenson says. That Stevenson says if you are made
avare of your condition for the first time after the
settlement has expired and you get no benefits from the ‘
settlement, under those circunstances and only under those
circunstances, are you not bound by res judicata to the
settlement terms.

Nothing in Stevenson says to go back and dissolve
the class retrospectively. Certainly footnote six and seven
of the Second Circuit opinion clearly anticipate that those

]F; 51

They arque the class was not homogeneous at the

| time of the settlement. First of all they should be bound to
the arqunents that they made at the time. There's no new law
they can point to. There are no new facts.

Mr. Goldstein is a new lawyer. I read it, he has
some creative ideas. He wants to give them a flyer in this
Court. That's not how the law works, your Honor.

But, what is it about the class that was not
homogeneous? They have a new idea. Well, perhaps people
would progress.

One would be shocked reading 1415 to find out
that's exactly what was anticipated. That's exactly how the
case was structured. That's exactly how the intermediary and
the back end opt-outs were set up.

So what does it mean? Some people would progress
| according to Mr. Goldstein. We had to have completely
| different subclasses at the time who would be in the
~ subclasses, your Honor. It would be the entirety of the
class. Because all that was present at the time was a
probalistic chance you would be the unfortunate class members
that would progress,

We didn't know who it would be. We had the class
members, didn't know who it would be. That's why the
settlement was structured, to give them as much information
as possible and provide them echocardiograms. Let them make
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members who were still getting benefits under the terms of
the settlement would be bound by the settlement.

So in this case what we have is individuals who
got the bad deal or at least that's what Mr, Fleming clains.
Obviously there's dispute as to whether or not his clients
are nedically as reported but leaving that aside, their claim
is that they represent individuals who as a probalistic
matter, we knew would exist. They got the bad end of the
deal.

The question is can they come back after the fact
and say that they are absolved from any responsibilities for
the decisions they made with full notice to accept the
conditions of 1415.

One last point, I think, your Honor.

There is a claim in the papers, again Mr.

Goldstein apparently abandons this claim, He did not author
the papers. There is a claim that class members who opt-out
are not class members. And, that we did not provide notice
of that. They might still be considered class members and
therefore that there is a need to vacate the settlement.
Presumably the notice was inadequate. The settlement is
quite clear in the West Law version, at page star 25, that
class members, when they exercise an intermediate opt-out are
still addressed as class members. They have both benefits
and burdens that comes with being a class member exercising
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' the intermediate opt-out.

It is true that they may not seek punitive

damages. It is true they may not file for consumer fraud
. claim, ! :

‘At the same time it is also true that Wyeth cannot
clain certain defenses against them, such as statute of
limitations. And, that is a benefit, which is from being a

 class menber. '

I vould be shocked to hear Mr. Fleming have his

. clients come into this Court saying it is perfectly all right -

*for Wyeth to all of a sudden raise statute of linitations

: defenses against individuals seeking to avail themselves of

 an internediate opt-out. They are no longer class members.

| The deal doesn't apply. We are back to square one. That's

| not how it works. The Court is perfectly aware of this.

Ultimately, your Honor, what Mr. Goldstein on

| behalf of Mr. Flening is arquing, is that there can never be
finality to a class judgment because their position is that
as things go along, individuals who made choices based on

. notice are always free to come back unless they participated
in their individual capacity in the hearing and raised these

" exact same claims, It doesn't matter that their lawyer

 represented them, It doesn't matter they were raised by

|* others and addressed by the Court. They are arguing that the

{7 collateral challenge principle gives each and every class
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Can we have a copy?

MR, LAMINACK: Yes,

MR. ISSACHAROFF: Can I be provided as well.

THE COURT: When did you file, Mr. Laminack?

VR, LAMINACK: Friday or Monday.

MR. FISHBEIN: It might be a separate - -

MR. LAMINACK: It is the same issue, it might be
entitled a separate motion.

THE COURT: We will hear it.

MR. LAMINACK: First of all what I wanted to
address was this concept, whether Mr. Fleming or myself, we
were here at the time of the Fairness Hearing. We didn't
raise the issue then, therefore we should be estopped. It
has already been decided in all fairness. That's not the
issue from my perspective.

My complaint about the inadequacy of subclass
counsel has to do with intermediate opt-outs. I didn't
represent any intermediate opt-outs at the tine of the
Fairness Hearing. I represented initial opt-outs. I didn't
have anybody to object to on behalf of.

So. whether I was here or Mr. Fleming was here is
really not the point. The point is what about these
intermediate opt-outs, who was here for them?

The answer to that question is these folks right
here. That's who was at the Fairness Hearing for the
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| member the right to revisit is the very determination that
" the Court has made.
‘ We would submit that the going back to the Ben Hur
|- case in the 1920s. The Supreme Court has recoqnized class
© actions have to labor to achieve finality. That's one of the
- principles of the class action, that's why it was so

' inportant in Hansbury v. lee, that the courts be assured of

the adequacy of notice and adequacy of representation.

But, once those conditions are met, finality

| attaches to a class settlement as it does to anything else.
: Otherwise, we would be telling Wyeth that they got
© played for the biggest suckers imaginable. They have paid
© out over one billion dollars. If the Court accepts the

|, arquent being made, they got nothing for it. Thank you.
MR, LAMINACK: What order would you like us to go
. in? :

THE COURT: You may proceed.
Rick Laminack for my cwn plaintiffs, your Honor.
First of all, I would like to address the

. arqument,
MR. ZIMROTH: If Mr. Laminack has filed papers, I
. haven't seen them.

THE COURT: Have you filed them?

MR. LAMINACK: Yes.

MR. ZIMROTH: On this isste? I haven't seen them.
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intermediate opt-outs, today are intermediary opt-outs, to
the extent that any of us raised these types of issues, just
as lawyers have a tendency to talk about things when they
don't have a dog in the fight, to the extent we raised the
issue, we were told by the folks over here, don't worry about
those people, we got them covered. They will have quote - an
unfettered right to opt-out.

There's a case, I want to point out to your Honor,
it is called in Re Joint Eastern and Southern District
Asbestos Litigation. It is found at 982 F 2d 721. That had
to do so with the consolidated

THE COURT: What Court decided that case?

MR, LAMINACK: It is - -

THE COURT: Second Circuit?

MR. ISSACHAROFF: It is Judge Weinstein of the
Eastern District of New York.

THE COURT: Not in F. 2d, if it was Second Circuit.

MR. ISSACHAROFF: It was the Second Circuit.

The Second Circuit appeal from Judge Weinstein.

MR. LAMINACK: Thank you.

It was an interesting case. It involved a
consolidated asbestosis litigation and settlement. A
bankruptcy was going on at the same time. The courts got
together and what I would like to point out to your Honor,
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the language that I think is apropos, quoted in Amchem and 1  statute of limitations?
Ortiz. 2 MR. LAMINACK: No. It would be like a PPH, your
It says: No members of a significant subclass can 3 Honor, it would be like a PPH.
be bound by «consent of representatives unless those § THE COURT: Why not an initial opt-out?
representatives have undivided loyalty only to that subclass. 5 MR. LAMINACK: Like an initial opt-out.
That's the question that I raise today. 6 THE COURT: They could raise the statute of
What about the people that we are now calling 7 linitations, so your people may be out of the box altogether.
{ intermediate opt-outs? 8 MR. LAMINACK: We are not saying that the people
Who was there, subclass representative? And, as 9 are not covered by the class. You made that abundantly

{you have already heard subclass 1-A and 1-B covered not only 10 clear. But, you can't waive their rights if they were not
then but people that are FDA negative, people that are FDA 11 represented at the time the settlements went down.
positive, people that are trying to get matrix money, people 12 THE COURT: If there were no class, then Wyeth
‘that are not trying to get matrix money. People that want to 13 would be able to raise the statute of limitations. Instead
opt-out and pursue their own litigation. ALl the courts from 14 of being able to pursue compensatory damages, they would get
Ortiz down talk about other than the medical differences, the 15  zero.
two big things that distinguish subclasses from each other 16 Is that what you are suggesting for your clients?

! are how you qualify for the money and when you get it, 17 MR. IAMINACK: I'm willing to take that risk. I'm

What we have here is a group of people who are 18  willing to take that risk. I don't think any court - -

| trying to qualify in a very unique and special way for the 19 THE COURT: That's a pretty big risk. '

{money, that's through litigation. 2 MR, LAMINACK: I would be shocked if any court
The question before you is did these people who 21  anywhere would say, Mr. Laminack, your clients have been tied
are today intermediate opt-outs have the undivided loyalty of 22 up in this because of Court decisions. -

{a subclass counsel? - 23 THE COURT: What if you are wrong?

THE COURT: We didn't know who the intermediate P MR. LAMINACK: I'm not sure, I would be any worse
‘opt-outs were. 25 off.
59 61
MR. LAMINACK: Exactly. That's why we are in 1 THE COURT: Your clients may not think so.
ffront of you today. 2 MR. LAMINACK: That's who I'm trying to talk for,
| Judge, I think that's why we are having so much 3 your Honor. : .
{ problens with the intermediate opt-out situation. § THE COURT: Just a moment.
Why lawyers are getting threatened with contempt. 5 (Pause.)
:And, why class counsel is filing affidavits against 6 THE COURT: Is Craig Eiland here?
‘intermediate opt-outs when they try to get their cases 1 A message for you.
renanded because there was nobody at the table for these 8 MR. LAMINACK: I'll end by saying, I want to make
?folks when the rules that affect their rights were put 9 sure that the Court understands that I'm in no way trying to
g-f:together. 10 cast any dispersion on class counsel. - I'm not saying that

What the cases make abundantly clear, there's no 11  they did anything wrong or bad. I'm saying that the way that
'fcure for that. 12 the subclasses got set up through no fault of anyone, it is
k Now - - 13 inpossible to say that subclass counsel or the 70,000 people

| THE COURT: So you would be willing to give up the 14  who clain to be intermediate opt-outs have the undivided
“waiver of the statute of limitations, is that it? 15  loyalty of that subclass counsel.

: MR. LAMINACK: Here is what I think the answer is, 16 THE COURT: Mr. Zimroth.

‘unlike arquments you may have already heard, I don't think 17 MR. ISAACHAROFF: If I may be heard for one
iyou solve the problem by blowing up the whole class. God 18 minute?

:{"knows, everybody worked hard to put that together. 19 THE COURT: Then Mr. Zimroth will be next.

{ I think, the answer is as to these intermediate 2 MR. ISAACHAROFF: I think this point was made but
‘opt-outs, who we say didn't have adequate representation, the 21 I vant to make it clear for the record. There were no
solution is to give those people a chance to exercise what 22 individuals who could have been put together as a subclass of
-amounts to an initial opt-out. I think that's the only way 23 intermediate opt-outs at the time that 1415 was entered three
‘to cure the problem. 24 years ago.

THE COURT: So Wyeth would have the benefit of the 25 We could not have adequacy of representation. It
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>turns on two things. It turns on class A and a class

representative who would have been the class representative

! vho would have come forward three years ago. I intend to be
{'an internediate opt-out because I know that I will progress
{40 the right level and exercise my right to the opt-out and

what's more, I know today that Mr. Laminack will be my lawyer
three years fron now. That individual did not exist, no one
could have claimed to be the subclass representative. No
comsel could have claimed to be the representative for those
individuals.

You could use some kind of trustee or guardian
situation as in Ortiz, We saw it was insufficient even in

What was needed was to have subclasses that

| represented the risks faced by the class. The risk of

becoming FDA positive and having the opportunity to opt-out
and exercising that opportunity was a risk that was shared
across the entire class and that representation was in the
structure that was approved by Judge Bechtle, that Judge
Bechtle found to be fair and adequate.

THE COURT: Mr. Zimroth.

MR, ZIMROTH: Your Homor, I don't think that the
question that you posed to Mr. Laminack is the complete
question because this settlement agreement from our

perspective was a whole. It was not just little parts of it.
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arquments that were not raised in their papers. That's not
the right thing to do. We need to be able to respond in an
orderly way. ' '

THE COURT: Why don't we take a ten minute recess

now.
(Recess.)
THE COURT: You may be seated.
Mr. Goldstein.

MR. GOLDSTEIN: Thank you, again, your Honor.

Our basic point is that there was nobody at the
table when the settlement was negotiated for people that were
likely to face the choice of whether or not to be an
intermediate or back end opt-out.

THE COURT: What about the arqument that there has
to be a class representative that fits into that category,
obviously couldn't be?

MR. GOLDSTEIN: It misperceives our arqument and
even if it doesn't, it is not correct. It misperceives our
arqument.

We are not saying we want a class rep for the
intermediate or the back end opt-out. Our point is that it

- was perfectly clear to Wyeth, it had to know the scope of the

people that were making the claims, the class representatives
with intake subclass one. How many of these people there
were. What kind of conditions they had.
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The next counsel that gets up and says that maybe

{ on behalf of whom I don't know is willing to trade-off the

statute of limitations, you should also ask that person

i whether he or she is willing to give us back the two billion

dollars that we have thus far put in, not one billion but two
billion dollars that we have put in thus far into the Trust,

not all of that has been paid out. There is roughly a

billion and a half that is - - counsel is going to go back

jand get the money from the people and give it back to us?

This is basically what Mr. Laminack is saying.
Don't destroy the settlement, just destroy that part of it

{that gave Wyeth its benefit. The rest of it, that's fine.

You can leave that open.

That's not what we bargained for nor did we
bargain for the notion that we can litigate this issue again
and again and again and again.

I think Mr. Issacharoff made the point, I won't

| repeat it.

I'm sorry. One other thing before I stop.
THE COURT: Sure.

- MR, ZIMROTH: I'm saying it is happening more and

{more in these cases, not only in these status conferences,
{not only directed to this particular arqument, but, you know,
{over and over again we have counsel coming up here, who
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Let me turn to Mr. Issacharoff's arquments. The
problen classically everybody has the opportunity for a back
end or intermediate opt-out, that's not right. If someone
after the screening peridd already has a matrix level
condition, their concern is not a back end opt-out. They want
as the Supreme Court said in Amchem, benefits now.

If someone is basically clean, what they really
want is medical monitoring.

If somebody is FDA positive, then I'm sorry - -

THE COURT: Does that necessarily follow.

MR. GOLDSTEIN: Does it? I believe so. That's my
understanding of what Judge Bechtle said in 1415, We don't
have a latent - - the court reporter asked me to slow down.
I invite him to stop me. I apologize your Honor.

I think that's right, when you don't have a
latent, that is to say members of his subclass, one is not
latent, it is extremely unlikely the person represented by
Ms. Nast as subclass 1A, will need matrix benefits.

What they will want is the medical monitoring. On
the other hand, if someone already has a matrix level
condition, what they do want is benefits today.

Now that only answers one of Professor
Isaacharoff's two points. First he said look,
probalistically everybody is in the same boat. That's not
true because of the nature of the progressive disease.

|didn't file papers. And, counsel who come up here and make
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Second, he said, name it. That'sa fair point.
{Can you name for me on the day we tried to pick subclass
{counsel, can you name @ client for that person. I think the
Iansver is fairly said, no. :
1 cannot tell you because of the way that they
{structured the settlement. They put everybody in subclass
lone, that didn't know the condition. That's not an excuse to
|taking what we knew. There had to be a number of them. That
s to say Wyeth when it agreed to the settlement had to know
roughly how many people were DA positive subclass one, for
1goodness sake, the subclass representative herself had better
‘have known, that is to say if Ms. Nast had no idea that
100,000 people were trace or
100,000 pecple were matrix. She had no business in the job.
= Our point is there should be subclass counsel
’?“éssigned the responsibility as trustees until the screening
{progran was over, then ve would £ill in the box of the name
{iof the subclass representative.
| Judge Bechtle in 1415 makes perfectly clear this
?Eystem is counsel run, not class representative run. Nobody
detually believes Mr. Issacharoff will not say that there was
% qenuine problem because the class representative wouldn't
have come to the negotiating sessions. You know, I would
fike this kind of an echo instead of another echo.
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was nobody there at the table who was assigned responsibility
for the people who were likely to be intermediate back end
opt-outs. -
Mr. Jimroth makes the point in a different way.

He said this is not fair to Wyeth. We have been down the
road. We have been quite aways.

We have been two billion dollars down the road.

We have given benefits to some people and in exchange we were
getting some benefits. That's our point.

Our point, he is saying we paid out under the
matrix lots and lots of money. But, in trade, we got some
benefits from the people who are going to be intermediate and
back end opt-outs.

That's our point in structuring the settlement.

The person that was the subclass representative was
inevitably trading the interests of those people.

THE COURT: The people who decided on an
intermediate opt-out are not required to opt-out.

MR, GOLDSTEIN: That's correct.

THE COURT: They have an option, correct?

MR, GOIDSTEIN: That is correct. They can stay in

_ the settlement, collect their benefits. .

MR. GOLDSTEIN: That's correct as could all the
futures in Anchem. That's absolutely right. Then for that
reason it doesn't answer the procedural due process problem.

- What the Supreme Court was worried about in
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Amchem, there would be a person at the - - a representative
féf each different kind of divergent entity. Then let me - -
I intended to take this as three points. I started at number
'ﬁﬁ:hree. It was the question you raised.

i I want to make sure I cover the other two. The
%ﬁi)oint ve are too late right there, too late in the day. You
gtarted vith that question yourself, your Homor. We already
:erossed this road in the objections process.

‘: Second, the settlement itself already addresses

Ythe probabilities, Professor Issacharoff said. Nothing to
feonplain about. You are worried about intermediate opt-outs.
e designed, tailor made the ultimate settlement for you.
Wou should be the happiest person in the world, mot change
it

‘ﬁ. Then the third point, the one we don't know.

b AL of these three points operate in a scheme
%ndemeath our premise, that is that there wasn't a person at
ithe table. _ ‘

% I think with respect to Professor Issacharoff, Mr.
f?moth may have - - Professor Isaacharoff said we didn't
‘know who the people were yet. We had resolved their rights.
‘His basic point, name an internediate opt-out.

2t

| Then his next point, we decided the rights of the
Yinternediate opt-outs.

W 0D ~—3 O U = L PO

I\)NMNI\)I\).—'D—"—‘I—'D—‘I—-D—‘.—IQ—IH
maxwl\)n—nospm\lc\wuhwwl—-o

69

THE COURT: It is just a remedy, you are talking
about, isn't it, for a group of people, a certain group of
people get, have two remedies, have an option, so those
people are being represented, aren't they? In the beginning,
it is just that there are two different remedies that will be
provided to those people. And, you are conplaining one of
the remedies is not sufficient?

MR. GOLDSTEIN: I apologize because you have been
- - T think, perhaps one of the reasons is that the other
side directed at a bit of a strawman and left a misimpression
of our position. '

It is in two respects. First, are we complaining
about just people who exercised an intermediate opt-out, who
actually exercised it?

Second, the benefit they got. Neither is correct.

Our point is this, there are a group of people, it
is easiest to conceive of them as people can exercise a back
end or intermediate opt-out, it is easy to conceive of them
as basically after the screening process, that they were FDA
positive. That is to say they were eligible - -

THE COURT: *You are not considering the condition
of the individual at the time. You are talking about a
remedy that may be available to somebody at a later time.
Isn't that a different thing?

MR. GOLDSTEIN: I may be getting to your point. I

ﬁ That's our arqument, Our arqument is that there
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agree with you, you measure it at the time of the settlement.
That is to say, I agree with Professor Isaacharoff, that he
names a person A and he says that person A could find
themselves in a variety of different conditions. They may
not progress, they might progress, they might become matrix,
get very, very sick and die. Agreeing we should have a
subclass representative of this person, I'm sorry, there
should be a person who after the screening program might be,
for example, FDA positive.

My point is this, that person who may well
progress, as Judge Bechtle found it, is not a latent but has
a progressive disease, is in a different position at the time
of the screening who is trace or clean or matrix.

We will call it day one, first position, that
person finds themselves in a different condition because they
are concerned about the option, they want to be able to have
something like a back end opt-out, someone who is trace, is
interested in medical monitoring.

And, someone with matrix is interested in benefits
today. My point is all three of those, all three of those
different kinds of people were represented by the same lawyer
in the same process.

Yet, their rights were treated differemtly, that I
think is the heart of it.

Now, I think Professor Isaacharoff's arqument - -
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claim, a new clain that they can bring as intermediate back
end opt-outs, it is not the same one. You can't get
punitives. You have less joinder rights. The Court
concluded these restrictions are part of the trade-off.
Ryeth needs to gets something out of this. All I have to
show your Honor with respect to, notwithstanding, remember
there was a finding in Amchem, there was a finding in Ortiz,
a finding in Stevenson that the settlement was fair on the
whole.

The Supreme Court and the Second Circuit excepted.
We don't have to rule, worry about the Rule 23 inquiry was
satisfactory. We have a procedural due process problem to
extinquish the rights of my 20,000 people. To extinguish
their rights, they had to be represented at the table with
somebody that had their interests specifically in mind.

I have not come back to your first concern, Mr.
Isaacharoff's concern, it is too late. We had been through
1415. We had a Fairness Hearing. Are we not retreading on
the same ground or skipped your opportunity, passed the
opportunity by?

I get the sense that, I get the strong sense that
there is a lot of history between a lot of different lawyers
in this case. But, I know one thing for sure, that is that
the presence of a particular lawyer at the cbjections stage
of the case doesn't have anything to do with the rights of

12
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THE COURT: There's no constitutional right to an
intermediate or back end opt-out, is there?

MR. GOLDSTEIN: That's right. I would make the
same arqument if there were no intermediate or back end. The
scheme set up is based on the sickness. The lawyering didn't
- - this is with respect to something that doesn't make
sense. A lawyer was appointed, if you knew you were sick or
not, no matter how sick, if you didn't know or were
incredibly sick. It doesn't make sense in terns of Anchem,
whenever you have a progressive disease.

THE COURT: Of course, the people that will be
able to exercise an intermediate opt-out will have an option
that other people will not have. They have in effect have
more rights?

MR. GOLDSTEIN: I know that the Court has
concluded that back end and intermediate opt-out is a good
thing. I don't intend to second quess that.

I think what - - all I have to establish is two
things. First their rights were affected. Of course, they
are menbers of the settlement. The Court determined that the

THE COURT: Their rights were affected adversely.

MR. GOLDSTEIN: Fair enough. They were, that is
to say they had a cause of action, a property right under the
Constitution, that has been extinguished. They have a new
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clients of the 150 law firms that I am here on behalf of, the
20,000 people not present in the Court at the objection
stage.

I think it is most critical to understand that you
don't extinquish rights based on lawyers but based on
individuals.

In Hansbury v. Lee, the law everywhere, I suggest
that the Court read footnote seven that Professor Isaacharoff
pointed out to you in the Stevenson opinion. He said - - the
Second Circuit said, look even though there has been a
fairness determination previously in this case, the arquments
of these people on whether or not it comported with
procedural due process hasn't been decided yet. This is the
proper context to do so. The relevant point, it has been
represented to me, I'll represent to you that these clients
that I am here on behalf of now were not the clients of these
lav fimms at the time of the objections proceeding. They
were not before this Court.

The way Bansburg v. Lee operates, is that they are
simply not bound by the settlement.

Bringing up the remedy, statute of limitations
waiver, those things I'll come to in a second.

In the settlement, they were not provided
procedural due process, doésn't bind them. They could bring
a collateral attack in Louisiana, Texas but this is the

13
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logical court to decide the collateral attack. To reject the
finding of the Supreme Court, the Second Circuit, every Court
of Appeals, Rule 23 doesn't supersede. Rule 23 would be a
rather dramatic development in the law.

The remaining point is what do you do about it? I
don't know that the Court wants to get to the remedy or find
a concern with the remedy. You raised the question of, are
you giving up things? That is to say if you are not bound by
the settlement, there was a quid pro quo right when you
exercised an intermediate or back end opt-out.

Wyeth was giving something up. They were giving
up the statute of limitations. They were giving up the right
to rest judicata, certain joinder, punitive damages, as the
settlement has sort of matured. '

The answer to that question, your Honor, that they
are - - it generated a laugh, it is quite right they are
still class members. The part of the class definition, the
Court extends to them under Crown Cork and Seal decision,
that the Brown action was filed, the statute of limitations,
the Supreme Court has held has necessarily continued to run
because they were not supposed to be off filing suits.

At the point this Court were to decide that, as a
matter of procedural due process, their rights as opposed to
the ones that concerned Mr. Zimroth is the people that they
have already paid. The rights of this discrete group of
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16
ve have to go back to basics. Unfortunately Rule 23
overruled Hansbury but that Rule 23 by its terms provides the
constitutionally adequate protections for absent class
members to be bound to a judgment. That is what the Court
held ultimately in Amchen and Ortiz.

One of the key findings in Ortiz, is that we are
to pay extremely careful attention to the requirements of
Rule 23 because that is what guarantees that due process is
met. :
And, so when Mr. Goldstein says, aha, Hansbury, we
are back in the position, anybody, any time can challenge at
any time, they were adequately represented. They can, if
there is one of two showings. Onme, that there was not
notice. That's again critical to Stevenson because
Stevenson, one of the findings and I must confess, I have
difficulty with the Stevenson opinion. But, I live in New
York now.

THE COURT: Some members of the Supreme Court do
apparently.

MR. ISSACHAROFF: I live in New York and in New
York, I am bound by Second Circuit law.

The finding in Stevenson, the holding, certain
individuals whose conditions didn't become manifested until
after the settlement was expired were not properly on notice.

There's no claim that anybody, that Mr.
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people were not adequately covered in the proceedings.

We have another set of negotiations, we would have
and then whatever the upshot of the settlement negotiations
was, whether or not it would be those people that have the
right to opt-out of something else.

The Supreme Court decided the statute of
limitations in Crown Cork and Seal.

THE COURT: Thank you.

Mr. Isaacharoff.

MR. ISAACHAROFF: Your Honor, I think that there
are two basic questions. Mr. Goldstein says that the 20,000
people who he purports - - he represents here were not before
the Court at the time that 1415 was adopted. That's false.
They were absent class members. They were given notice.

This Court, through Judge Bechtle, found that the
notice was constitutionally adequate. They had a choice at
the time. They could come into the provisions of the
settlement and gain the benefits of it and assume the burdens
of it or they could opt-out. They exercised that choice at
the time. There is no demonstration, there is no claim, there
is no evidence that the notice was inadequate. There was no
challenge to the notice. There was no appeal from the
determination by this Court in 1415, that the notice was
Constitutionally inadequate.

What distinguishes Rule 23 from Hansbury and Lee,
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Goldstein's 20,000 clients was not on notice. That's a
finding in 1415. They had the opportunity to challenge it.
They were in this courtroom contesting the settlement
bitterly through the three weeks of hearings that we had
here,

They could have gone up on appeal. That's over.
That's done.

The second question is the adequacy of
representation. Here, Mr. Goldstein is in a little bit of a
box if he wants to clain that the subclasses were improper
and that class counsel did not adequately represent 1-A, 1-B,
2-A, 2-B, etcetera. Then he runs into the same problem. That
issue was before the Court.

This Court made a finding on that question. When
the Supreme Court in Matushita v. Epstein says that a class
action can be binding even when the Court doesn't have
jurisdiction, it turns on the question of whether there was
or was not adequate representation at the time of the
hearing.

Here we have something very concrete. Judge
Bechtle went through at great length what the adequacy of
representation was.

Mr. Goldstein doesn't - - is new. He doesn't
quite understand the facts. The 1-A class, he keeps focusing
on are individuals that took the drugs for less than 60 days,
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the ootion, Ky schedle is clear, 7

168 ORT:  Bacly August bad for people?' Tho
else?

IR, FISEREIN: Barly hugust is fine.

T COORT: e vill o it the fth of Auqust, is
that inconvenient?

IR, IINROTE: Can you restate that?

188 COURT: The th of August, a Wednesday. ['n
villing to be flexible in terms of vacation, and so forth.
Fe will make it the 6th, ve vill say at 2 o'clock on the fth
of hugust.

Thank you all very meh,

(Bearing adjoumed at 3 p.n.)

SIDNEY ROTRSCRILD, PRILIP FRLDNA, being (nited

States Court Reporters, United States District Court, Rastern <
District of Peansylvanda, do hereby certify that ve vere
authorized to and did report in shorthand the above and
foreqoing proceedings, and that thereafter our shorthand
totes vere transcribed under oue supervision, and that the
foreqoing pages contain a true and correct bransoription &
out shorthand notes taken therein,

Done and signed this 16th day of June, 2003, in
the City of Piladelphia, County of Philadelphia, State of
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